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QUESTIONS PRESENTED 


Testatrix bequeathed her estate, consisting entirely of 
personalty, to her husband for life and upon his death 
bequeathed specific amounts to designated individuals and 
the balance to her next of kin, Appellants here. The hus- 
band renounced the benefits of the will and elected to take 
his statutory share, amounting to one-half of the net 
estate. In these circumstances did the trial court err 


1. in failing to hold that the election destroyed testa- 
trix’ testamentary plan and required distribution of the 
entire estate as though she had died intestate? 


2. in directing that the husband’s elective share should 
be charged solely against the portion of the estate be- 
queathed to Appellants, testatrix’ next of kin? 


3. in failing to direct that the renounced life estate of 
the husband be sequestered for the benefit of Appellants? 
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C. Remy 


Appellees. 
Appeal from the United States District Court 


for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This case comes before this Court upon appeal from an 
order of the Probate Court dated November 8, 1956 [JA 
43] entered upon a petition for instructions [JA 7] filed 
by the executor of the will of Emma F. Shepley. The will 





was admitted to probate and the order instructing the 
executor was entered pursuant to the authority conferred 
upon the Probate Court by Chapter V, Title 11 of the 
District of Columbia Code. This Court has jurisdiction 
of this appeal by virtue of the provisions of 28 U.S.C.A. 
1291 and Rule 73 of the Federal Rules of Civil Procedure. 


STATEMENT OF THE CASE 


Emma F. Shepley died August 21, 1955. Her estate on 
the date of her death had a value of approximately $124,- 
000, consisting solely of shares of stock and deed of trust 
notes [JA 6]. She owned no real estate. Her last will 
and testament dated June 25, 1955 was admitted to pro- 
bate in the court below on November 10, 1955. By its 
terms testatrix bequeathed her entire estate to her hus- 
band, Belmar H. Shepley, for life; upon his death she be- 
queathed an emerald dinner ring, a silver gridiron bowl 
and cash legacies totaling $53,000 to designated individuals 
and directed that “the remaining amount is to be divided 
among the children of my brother Albert E. Berry” [JA 
2]. The children of decedent’s brother Albert E. Berry 
are the Appellants in this Court. 


Testatrix had previously executed a will on November 
16, 1950 [JA 36] by the terms of which she bequeathed 
cash legacies totaling $7,000, made no provision for her 
husband Belmar H. Shepley for reasons which she stated, 
and bequeathed the residue of her estate to Appellants. 
Appellants concede that said will of November 16, 1950 
was revoked by the will that has been admitted to probate. 


On September 19, 1955 testatrix’ surviving husband 
Belmar H. Shepley filed in the Probate Court a renuncia- 
tion of the bequest made to him by decedent’s will and 
an election to take his legal share [JA 7], consisting, in 
the circumstances, of one-half of the net estate (D.C. 
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Code, Sec. 18-704). On February 1, 1956 James F. 
Reilly, executor of decedent’s will, filed in the Probate 
Court a petition for instructions by which he prayed the 
Court to instruct him as to the effect of the election upon 
the legacies and bequests contained in the will [JA 7]. 


A guardian ad litem was appointed for the infant 
legatee Anne C. Reilly. In due course the guardian ad 
litem filed an answer and report in respect of the execu- 
tor’s petition for instructions and answers to said petition 
were likewise filed on behalf of the other legatees [JA 
12-25]. 


After the pleadings were closed, the executor, filed a 
motion for summary judgment {JA 25], to which answers 
and replies were in due course filed on behalf of the 
various legatees [JA 28-34]. 


Appellants, in their reply to said motion [JA 31] urged 
that, by virtue of the husband’s election against the will, 
testatrix’ testamentary plan had been so distorted that 
the will no longer would effectuate her wishes and that 
distribution of the entire estate should be made to Ap- 
pellants as though decedent had died intestate or, in the 
alternative, that the husband’s elective share should be 
charged either wholly against the legatees other than 
Appellants or ratably against all of the legacies created 
by decedent’s will, and that, if the court should deny all 
of the foregoing relief, the life estate renounced by the 
husband should be sequestered for the benefit of appel- 
lants in order to compensate them for the diminution of 
their legacy. 


The executor’s motion for summary judgment was ar- 
gued before Judge F. Dickinson Letts on September 20, 
1956 and on October 31, 1956 Judge Letts filed a memo- 
randum opinion which instructed the executor, in effect, 
that the elective share of the husband should be charged 
against the legacy of Appellants and denied Appellants’ 
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contentions in toto [JA 39]. On November 8, 1956 Judge 
Letts signed an order in conformity with his memorandum 
opinion [JA 43]. Appellants filed notice of appeal in the 
Probate Court on December 4, 1956 [JA 45]. 


STATUTES INVOLVED 


§ 18-211-Code of Law for the District of Columbia (1951 
Ed.) 
Renunciation of devises and bequests—Form—Limita- 
tion—Interest to be taken by widow or widower wpon such 
renunciation. 


A widow shall be barred of her right of dower in the 
land and share in the personal estate by any such devise 
or bequest unless within six months after administration 
may be granted on her husband’s estate she shall file in 
the probate court a written renunciation to the following 
effect: “I, A. B., widow of ——————,, late of —————_, 
deceased, do hereby renounce and quit all claim to any 
devise or bequest made to me by the last will of my hus- 
band exhibited and proved according to law; and I elect 
to take in lieu thereof my dower and legal share of the 
estate of my said husband.” If, during said period of six 
months, a suit should be instituted to construe the will of 
her husband, the period of six months for the filing of 
such renunciation shall commence to run from the date 
when such suit shall be finally determined, by appeal or 
otherwise. 


By renouncing all claim to any and all devises and be- 
quests, made to her by the will of her husband, she shall 
be entitled, in addition to her dower, to the distributive 
share of his personal property, which she would have 
taken had he died intestate, and, except in cases of valid 
antenuptial or postnuptial agreements, this provision for 
the wife shall apply with the effect (without formal re- 
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nunciation) to cases where the husband has made no de- 
vise or bequest to his wife. 


By renouncing, within the period above prescribed, all 
claim to any and all devises or bequests, made to him by 
the will of his wife, the husband shall be entitled to the 
distributive share in her personal property which he 
would have taken had she died intestate, and, except in 
eases of valid antenuptial or postnuptial agreements, this 
provision for the husband shall apply with like effect 
(without formal renunciation) to cases where the wife has 
made no devise or bequest to her husband. 


STATEMENT OF POINTS 


The District Court erred: 


1. In failing to hold that the election of the surviving 
husband to take against the will destroyed testatrix’ testa- 
mentary plan and required distribution of the entire es- 
tate as though decedent had died intestate. 


2. In directing the executor to pay in full the specific 
legacies and bequests of specific amounts. 


3. In directing that the elective share of the surviving 
husband Belmar H. Shepley should be paid entirely out 
of property bequeathed to Appellants. 


4. In failing to direct that the elective share of the 
surviving husband be charged either ratably against all 
of the bequests and legacies contained in the will or en- 
tirely against legacies and bequests other than the legacy 
bequeathed to Appellants. 


5. In failing to direct that the renounced life estate 
of the surviving husband be sequestered for the benefit of 
Appellants. 
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SUMMARY OF ARGUMENT 


The record shows that it was testatrix’ intent to be- 
queath to Appellants, who are her nearest of kin, not less 
than fifty thousand dollars, and indisputably, the intention 
of testatrix must be carried into effect if possible. When 
testatrix wrote her will on June 25, 1955, three months 
before her death, the securities which she owned had a 
value of approximately $124,000 [JA 6]. Inasmuch as 
the will bequeathed legacies and bequests totaling ap- 
proximately $55,000, it appears that testatrix intended 
Appellants to receive at least $50,000. When testatrix 
executed her previous will on November 16, 1950, her 
estate had a value of approximately $60,000; inasmuch as 
the legacies bequeathed by that will totaled $7,000, it 
likewise appears that testatrix intended Appellants to 
receive $50,000 under the earlier will. 


If such was testatrix’ intention, it can only be carried 
into effect, in view of the surviving husband’s election 
to take against the will, either by a holding that the 
election has so far destroyed testatrix’ testamentary plan 
that the property remaining after the spouse’s share is 
satisfied should be distributed to Appellants as intestate 
property or by directing that the share of the surviving 
spouse should be charged in the first instance against the 
specific bequests and legacies of specific amounts before 
any part of that share is charged against the legacy to 
Appellants. There is authority for both of the foregoing 
solutions. 


In the event the Court does not adopt either of the 
alternatives proposed above, then it should direct that the 
elective share of the husband be charged ratably against 
all of the bequests contained in the will, that is to say, 
inasmuch as the husband will take one-half of the net 
estate, each legacy and bequest should abate to the extent 
of fifty percent. This is the result that the courts have 
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reached in a number of jurisdictions. Several subsidiary 
rules and principles of law hereinafter discussed support 
this conclusion not only as a correct general principle but 
also as one particularly applicable to the facts of this 
case. 


If, notwithstanding the foregoing, the court should rule 
that the elective share of the surviving spouse is to be 
charged against the legacy to Appellants, then the court 
should direct that the bequests which are payable upon 
the husband’s death by the terms of the will are not 
accelerated and that the life estate which the husband 
has renounced should be sequestered, a trustee appointed 
and the income from the fund paid to Appellants to com- 
pensate them for the loss they will have suffered as a 
result of the husband’s election. 


ARGUMENT 
ae 


The District Court erred in failing to hold that the elec- 

tion of the surviving husband to take against the will 

destroyed testatrix’ testamentary plan and required dis- 

tribution of the entire estate as though decedent had died 
intestate. 


The primary problem in this case is to ascertain and 
carry into effect testatrix’ intention and all other rules 
are ancillary to that end; in determining her intent the 
will must be read in the light of the circumstances which 
surrounded testatrix. Brnker v. Humphries, 90 U.S.App. 
D.C. 180, 194 F.2d 350, Caine v. Payne, 86 U.S.App.D.C. 
404, 182 F.2d 246, Pyne v. Pyne, 81 U.S.App.D.C. 11, 154 
F.2d 297. What then was testatrix’ intention? 


It must be assumed that testatrix knew the approxi- 
mate value of her estate at all relevant times. Dyose v. 
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Dyose, 1 P.Wms. 305; In re Tuntson’s Estate, 75 F.Supp. 
573; Girard Trust Co. v. Rector, etc., 30 Del. Ch. 1, 52 
Atl. 2d 591. 


On the date of her death her estate had a value of 
$124,000 [JA 6]. Inasmuch as the legacies bequeathed 
by her will [JA 2] totaled approximately $55,000, it ap- 
pears that she intended to bequeath not less than $50,000 
to Appellants. A comparison of the provisions of the 
will that was admitted to probate with the will that she 
executed on November 16, 1950 shows that testatrix had 
formed the intent of leaving that amount to Appellants 
five years before she died and adhered to that determina- 
tion from November, 1950, until her death in August, 1955. 
That intent is demonstrated by the following circum- 
stances. When testatrix wrote her will on June 25, 1955 
the Dow-Jones average for industrial stocks stood at 
448.93 [Wall Street Journal, Vol. CXLV, No. 125, p. 19]. 
When testatrix executed her will on November 16, 1950 
the Dow-Jones average for industrial stocks stood at 
228.94 [Wall Street Journal, Vol. CXXXVI, No. 117, p. 
15]. Accordingly, the estate that was worth $124,000 on 
June 25, 1955 was worth approximately $60,000 on Novem- 
ber 16, 1950. The legacies bequeathed by the will dated 
November 16, 1950 totaled $7,000 and it therefore appears 
that testatrix intended by that will to bequeath approxi- 
mately $50,000 to Appellants. 


If such was testatrix’ intent, the election of the sur- 
viving husband has created a situation which requires, 
for the effectuation of that intent, that the court hold that 
testatrix’ will is functus officio and that the estate remain- 
ing after satisfaction of the husband’s share be distrib- 
uted to Appellants as testatrix’ next of kin. Section 231 
of the Restatement of Property from which the para- 
graphs below are quoted, points to this as the correct 
solution. 
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> k. Effect of renouncer’s claim in derogation of 

: dispositvon. When an attempted prior interest is 
renounced and the renouncer effectively claims an 
interest in the testator’s assets in derogation of the 
provisions of his will, the problem is whether some 
part of the original plan of disposition can be saved 
from destruction. When the combined effect of the 
renunciation and of the removal of assets to satisfy 
the adverse claim of the renouncer so affects the 
balance of the disposition that it is clear that the 
testator, if he had known of this partial frustration 
of his desires, would not have desired such balance 
of the disposition to take effect, then the entire dis- 
position fails; the rule stated in Clause (b) (ii) ap- 
plies; and acceleration does not occur. This conclu- 
sion is reached only when the testator would clearly 
have preferred complete intestacy to the partial 
validity which is still possible. 


Illustration: 


4. The applicable statute provides that a sur- 
viving spouse can claim an undivided half in the 
total estate of the deceased spouse in derogation of 
any will left by such deceased spouse. A, having 
assets with a market value of $210,000 makes an 
otherwise effective will of these total assets as 
follows: Specific legacies totalling $100,000 to 
personal friends not related to A; the life use of 

‘ $100,000 to his wife B; rest and residue to his 
only son C. B renounces the provision made for 
her by A’s will and claims and receives $105,000. 
To permit the balance of the will to take effect 
would result in C receiving only $5000. It is 
clear that A, if he had known of the effects of 

t : B’s renunciation and adverse claim, would not 
have desired the balance of his will to take effect. 
Upon this finding A’s entire estate passes by in- 
testacy. 


This Court’s decision in Pascucci v. Alsop, 79 U.S.App. 
D.C. 354, 147 F.2d 880, shows that unforeseen change in 
circumstances may require the provisions of a validly 
executed will to be disregarded. 
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I. 


The District Court erred in directing the executor to pay 
the specific legacies and cash bequests in full, in directing 
that the elective share of the surviving husband should 
be paid entirely out of property bequeathed to Appellants 
and in failing to direct that the husband’s share should 
be charged either entirely against the legacies and be- 
quests other than the legacy to Appellants or ratably 
against all of the bequests and legacies. 


The court below by its order dated November 8, 1956 
[JA 43] directed that the husband’s elective share be paid 
entirely out of the bequest to Appellants and thereby 
adopted the rules of abatement that are commonly ap- 
plied in determining the incidence of debts, taxes, and 
administration expenses. It is submitted that the ordi- 
nary rules of abatement are not applicable here and that 


the Court erred in applying them. The following state- 
ment by the New York Court in Re. Curley’s Estate, 290 
N.Y.Supp. 822, 160 Misc. 844, is apposite: 


The bases of decision, applicable to cases in which 
ordinary abatement by reason of want of possession 
by the testator of sufficient assets to satisfy his testa- 
mentary directions, are here absent. In cases of this 
type the property of the testator is sufficient at the 
date of death, and the deficiency occurs merely by 
reason of the exercise by another of a discretionary 
right, in the absence of the assertion of which, the 
testamentary wishes respecting devolution would have 
been capable of complete fulfillment. The somewhat 
artificial rules of ordinary abatement, based as they 
are on presumed intention, become inapplicable in the 
face of the demonstrated fact that the testator, at the 
time of his death, wished certain of his unquestioned 
possessions to pass to designated persons. ‘The law, 
set in motion by the election, says, in effect, it is true 
that you owned this particular object or sum of 
money during your lifetime, but you may not pass 
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it on to a person of your choice until a certain de- 
duction therefrom is made not only for the good of 
the state, but for the satisfaction of the just rights 
of your surviving spouse. 

There was a time when the residue of a testator’s estate 
was relatively unimportant. At common law a will could 
not operate to pass real estate which the testator did not 
own on the date of the will and which he acquired between 
that date and his death; as the rule is generally stated, 
after-acquired realty could not be devised. Consequently, 
a devise of real property was always specific and the resi- 
due consisted solely of personalty, Page on Wills, § 1392. 
When the rules of the common law were being developed, 
personalty consisted primarily of clothing and jewelry 
and the intangible forms that now constitute the bulk 
of wealth were unknown. Prior to the enactment of the 
statute 1 Wm. 4, C. 40 in 1830, if a testator appointed an 
executor and made no disposition of the residue, the 
executor was entitled to retain the residue for his own 
use. Roper on Legacies, Vol. III, p. 1669; Sinnott v. 
Kenaday, 14 App. D.C. 1, 18. The explanation of this 
rule appears in the following passage from the opinion 
of the Lord Chancellor in Attorney General v. Hooker, 
2 P.Wms. 338: 


But the law says, and the general notion of mankind 
is, that the making a man executor, is giving him all, 
which is the less to be wondered at, when it is con- 
sidered that personal estates were not nearly so large 
formerly as they are at present. 

Today, however, personal property is a more important 
form of wealth than real estate and residuary clauses are 
frequently the vehicle by which testators make provision 
for those who are nearest and dearest to them. It is 
therefore no longer appropriate to consider the residue 
as the least important part of a testator’s estate. 


Rules of law being ancillary to the primary require- 
ment that testatrix’ intent be ascertained and effectuated, 
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it is submitted that the circumstances of this case require 
that the share of the surviving husband be charged in 
the first instance against the specific bequests and the 
legacies of specific amounts before any part of that share 
is charged against Appellants’ legacy. This result would 
conform to the principles enunciated by this Court in 
recent decisions such as Brinker v. Humphries, supra, and 
Caine v. Payne, supra, where the Court ascertained testa- 
tor’s intent and refused to apply rules of law that would 
have contravened it. 


For the reasons discussed above, the courts of a num- 
ber of states have refused to apply the ordinary rules of 
abatement in the circumstances of the instant case and 
have established the rule that the share of the surviving 
spouse is to be charged ratably against all of the legacies 
and bequests contained in the will, whether they are 
specific, general, or residuary. This is the rule in New 
York, In re Byrne’s Estate, 267 N.Y.Supp. 627, 149 Mise. 
449: In re Curley’s Estate, supra; In re Topazio’s Estate, 
22 N.Y.Supp.2d 847, 175 Mise. 132; In re Oakley’s Estate, 
24 N.Y.Supp.2d 28, 175 Mise. 463; In re Goldsmith’s Es- 
tate, 25 N.Y.Supp.2d 419, 175 Mise. 757; In re Hurwitz’ 
Estate, 28 N.Y.Supp.2d 792; In re Witimer’s Estate, 108 
N.Y.Supp.2d 496; In re Rago’s Estate, 141 N.Y.Supp.2d 
40, and in Michigan, In re Povey’s Estate, 271 Mich. 627, 
261 N.W. 98. The statutes in [Dllinois and Iowa are con- 
strued as requiring a similar result: Gowling v. Gowlimg, 
405 Til. 165, 90 N.E.2d 188; Benwg v. Eischeid, 240 Iowa 
1294, 39 N.W.2d 299. The leading authority on the point 
is In re Byrne’s Estate, supra, from which the following 
is quoted: 


The net estate remaining after the payment of ad- 
ministration expenses and debts is approximately 
$180,000. The widow is entitled, as her statutory 
elective share, to one-half of the net estate, approxi- 
mately $90,000. The will provided for the preliminary 
legacies or trusts aggregating $40,000 to three educa- 








13 


tional, religious, and charitable corporations. The 
residue was bequeathed in trust to the widow for her 
life or until her remarriage. Her right to elect was 
sustained because of the inclusion in the will of the 
condition as to remarriage, instead of granting to 
her an unconditional life estate. Matter of Byrnes’ 
Estate, supra. Upon the death or remarriage of the 
widow, the remainder was bequeathed to such of the 
children of the testator’s brother, Ronald M. Byrnes, 
who were living at the time of the death or remar- 
riage of the widow and to the issue of a deceased 
child of said brother living at either of those events. 
Secondary trusts were created for the life of each 
child of the brother, living at the death of the testa- 
tor. There are certain contingent gifts over in the 
event of the absence of issue which are not material 
ere. 


[1](1) The first question for determination is, 
Shall the amount withdrawn, by reason of the elec- 
tion of the widow, be charged wholly out of the resi- 
duary trust fund? Or, shall the amount withdrawn 
by the widow be equally apportioned out of the 
pecuniary legacies, the charitable trust funds and the 
residuary fund? 


I hold that the latter method should be adopted and 
that each of the pecuniary legatees, the charitable 
trusts, and the remaindermen must ratably con- 
tribute to the withdrawn share of the widow. Since 
one-half of the net estate has been withdrawn by the 
widow, each legacy, whether outright or in trust, and 
the residuary trust fund, as it would have been orig- 
inally constituted, must be reduced by one-half. The 
charitable gifts amounting to $40,000 will thereby be 
reduced to the sum of $20,000. The residuary trust 
fund, which would have amounted to the sum of 
$140, ‘000 if the widow had not elected will be reduced 
to approximately $70,000. Examples in hypothetical 
estates of the desirable method of computation may 
be found in Dodge’s Estate Administration and Ac- 
counting (pages 90 and 96). 


In the drafting of section 18 of the Decedent Estate 
Law, which conferred this new right of election upon 
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& surviving spouse, the decedent estate commission 
gave serious consideration to the effect of the with- 
drawal of the intestate share upon the terms of the 
will. 


We are dealing here with a right of election which 
is absolute. No question is involved, therefore, as to 
the source of payment of the limited benefits given 
by paragraphs (b) and (c) of subdivision (1) of the 
section. The situation here is covered by subdivision 
(a), which reads as follows: “Where any such elec- 
tion shall have been made, the will shall be valid as 
to the residue remaining after the elective share pro- 
vided in this section has been deducted and the terms 
of the will shall as far as possible remain effective.” 


This subdivision was purposely drawn in general 
terms with a deliberate design to vest in the courts 
an equitable authority over the apportionment of the 
charge, caused by the withdrawal of the surviving 
spouse. The alternative of attempting to draft and 
impose meticulous rules applicable to every estate was 
rejected by the commission. By the equitable plan 
adopted, it was believed that just treatment of all 
the beneficiaries named in the will would be secured. 
By making the method of contribution elastic and 
based upon equitable principles, injustice and dis- 
crimination against any of the beneficiaries of an 
estate would be avoided. This intent and purpose 
of the commission was accepted by the Legislature in 
the enactment of the section and the legislative intent 
must be similarly construed. 

Ld e & se 


In the pending proceeding, by the method adopted 
by the Surrogate, of charging the statutory share of 
the widow proportionately against the charitable 
legatees and against the corpus of the residuary trust, 
equity will be accomplished, and in the language of 
the section, “the terms of the will shall, as far as 
possible, remain effective.” The intention of the 
testator will likewise be preserved as nearly as pos- 
sible. If primary legatees were not required to con- 
tribute, injustice would result. We may assume, for 
example, an estate of $100,000 of which $25,000 was 
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A given by primary legacies to charity, $25,000 as 

legacies to friends, and $50,000 as a residue to the 
‘ brother and sister of the testator. We will. assume 
the existence of a right of election and its exercise 
by the widow. If the widow’s intestate share of 
$50,000 was to be deducted from the residue alone, 
and no reduction made as against the charitable and 
other legatees, the entire residue would be destroyed 
and the intention of the testator to benefit his 
brothers and sisters would be defeated. Experience 
has shown that in the great majority of wills, the 
preliminary legacies are given to charities, distant 
relatives, and friends of the testator. The residue is 
usually given to the spouse for life or absolutely or 
to the children or to the dependent and nearer rela- 
tives either outright or in trust. By apportioning 
the withdrawn share against all the beneficiaries, the 
general plan of the will may be, to a great extent, 
preserved and the balance maintained for the respec- 
tive primary and residuary beneficiaries. The testator 
may take advantage of the privileges given him un- 
der the statute and provide for his wife with a life 
interest in part of his estate, the minimum amount of 
which is fixed in the section. If he does not, he is 
charged with knowledge that the widow may claim 
her statutory right and that the effective remaining 
portions of his will must be ratably modified to meet 
the withdrawal. 


I have accordingly adopted the method of equitable 
apportionment and ratable contribution. 

It will be noted that in New York there is a statute 
which provides that where an election against a will is 
made by the surviving spouse “the will shall be valid as 
to the residue remaining after the elective share * * * has 
been deducted and the terms of the will shall as far as 
possible remain effective.” However, it is submitted that 
the statute does not dictate any result, other than that 
the will shall operate upon the residue remaining, and 
merely expresses the principle which must be applied by 
any court in any event. Page on Wills, Sec. 1389. 
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The decisions in all jurisdictions are collected in a note 
in 36 A.L.R.2d 291. 


There are a number of reasons why the rule set forth 
in the New York, Michigan, Illinois and Iowa cases should 
be followed here. 


First of all, our statute (D.C. Code, § 18-211) provides 
that the husband “by renouncing * * * all claim to any 
and all devises or bequests, made to him by the will of 
his wife, * * * shall be entitled to the distributive share 
in her personal property which he would have taken had 
she died intestate, * * *.” The question is then, what 
would he have taken had she died intestate? It has been 
and is the uniform practice in the probate branch of the 
United States District Court for the District of Columbia 
in cases of intestate distribution to award to the surviv- 
ing spouse a proportionate part of each estate asset and 
to sell an asset only when the circumstances of the estate 
do not permit distribution in kind. As this Court has 
many times noted, the testamentary law of the District of 
Columbia was derived from the law of Maryland, Mead 
v. Phillips, 77 U.S.App.D.C. 365, 370, 1385 F.2d 819. In 
Maryland the surviving spouse is entitled to payment of 
his or her statutory share in kind. Wiliam v. Kelly, 5 
Har. & J. 59, Evans v. Iglehart, 6 Gill & J. 171, Walliams 
v. Holmes, 9 Md. 281, Kuykendall v. Devecmon, 78 Md. 
537, Alexander v. Fidelity & Deposit Co., 108 Md. 541. 
These Maryland decisions are based upon statutory pro- 
visions which are identical with provisions that are found 
in the Code of Law for the District of Columbia, viz, 
$§ 148, 149, 303, 306, and 325 of Article 93 of the Mary- 
land Code of 1951, which correspond to §§ 18-718, 18-719, 
18-601, 18-602, and 18-211 of the District of Columbia 
Code. Since the surviving spouse is entitled to distribu- 
tion in kind, it follows that he or she has an undivided 
interest in every item of personal property owned by the 
deceased spouse. This rule is consistent with the rules 
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aoe of dower and curtesy by which the surviving spouse has 
an interest in each piece of real estate that is subject to 
dower or curtesy. Blackstone’s Commentaries on the 
Laws of England, Book II, Ch. 8, Pt. IV. It follows that 
the surviving spouse’s right to elect against the will is a 
lien upon each asset of the estate and therefore each 
asset must contribute to make up the surviving spouse’s 
share. 


No argument is capable of being advanced in sup- 
port of the exoneration from contribution of a specific 
gift at the expense of a general legacy which would 
not be equally applicable as between general and resi- 
duary gifts. The entire subject is perhaps more 
clearly to be appreciated when it is viewed from the 
standpoint of the electing spouse. The statute as a 
whole is, in reality, one of modified or conditional 
intestate inheritance. A surviving spouse, if she so 
elects, is entitled to receive her intestate share, as de- 
defined in the section, in the estate of the decedent 
if the terms of his will do not comply with the re- 
quirements of the statute. From her standpoint the 
property of the estate devolves as intestate, and her 
rights are measured by this conception. Matter of 
Bommer’s Estate, 159 Misc. 511, 514, 288 N.Y.S. 419. 
If there are children, she is entitled to one-third of 
the net estate. This does not imply that she is solely 
entitled to any particular asset. Conversely, she may 
not be excluded from participation in any individual 
item of property. She becomes a tenant in common, 
to the extent of one-third, in all of the property of 
the decedent after the payment of funeral and testa- 
mentary expenses and debts (Matter of Bommer’s 
Estate, supra), irrespective of the nature of the 
property and whether or not the testator attempted 
to give it to another in disregard of her rights. 
Equivalently stated, the intestate share of the elect- 
ing spouse constitutes a primary charge upon the 
entire net estate. When, therefore, the time for dis- 
tribution of the assets pursuant to the terms of the 
will arises, the several testamentary donations are 
subjected to a pro tanto statutory lien which must 
be satisfied either from the subject matter of the 
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several gifts or by exoneration by the donees, in a 
manner identical with that practiced in respect of any 
other lien. 

In the absence of express direction for preference 
by the testator, there is no reason in logic or justice 
which would permit of the taking of the property of 
one donee for the purpose of satifying this lien on 
the gift of another. On the contrary, such action 
would accomplish a direct violation of the statutory 
admonition that “after the elective share * * * has 
been deducted * * * the terms of the will shall as far 
as possible remain effective.”—In re Topazio’s Estate, 
22 N.Y .S.2d 847 


In the second place, it clearly appears that testatrix 
considered her estate as a fund. This is shown by the 
language of the will itself, viz, “the remaining amount is 
to be divided among the children of my brother Albert E. 
Berry” and by testatrix’ apparent intent, discussed previ- 
ously in this brief, to bequeath to Appellants a sum not 
less than $50,000. In such circumstances, what otherwise 
might be termed a residuary provision has been construed 
as a general legacy and as such subject to abatement with 
legacies of specific amount, Page v. Leapmgwell, 18 Ves. 
Jr. 463; Dyose v. Dyose, supra; Miller v. Huddlestone, 
L.R. 6 Eq. 65 (1868); Wright v. Weston, 26 Beav. 429; 
Provident Trust Co. of Phila. v. Graff, 18 Del. Ch. 255, 
157 Atl. 920, 80 U. of Pa. L-R. 1034. 


It may be argued on behalf of Appellees that testatrix 
must be deemed to have been aware of her husband’s 
right to elect against the will and that her failure to pro- 
vide alternate provisions in the event he should do so 
shows that in the present circumstances Appellants can- 
not prevail. It is submitted that it would be purely for- 
malistic to hold that testatrix actually knew of the possi- 
bility and had it in mind. Indeed, the very provision that 
she made for her husband demonstrates the contrary. The 
New York court has held that there is no presumption 


ae 
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that the will was drawn in the expectation that an elec- 
tion against it would take place and Appellants submit 
that such is the correct view. 


While every testator who drew a will after August 
31, 1930, is deemed in law to have known that an 
election could be made against his will it is contrary 
to common experience of probate courts to say that 
in general wills are drawn in the expectation of an 
election against them. Only in the rare cases where 
such expectation of an election is declared by the 
testator himself or where he took the precaution to 
obtain a waiver is there factual basis for the idea 
that a will was drawn with any thought of election 
in mind.—In re Goldsmiths’ Estate, supra. 


Furthermore, inasmuch as the applicable principle of 
law has not yet been settled in the District of Columbia 
and will be settled for the first time by the decision in 
this case and in view of the diversity of opinion among 
the courts of other states, it is just as reasonable to argue 
that, if testatrix considered the possibility that her hus- 
band might elect against the will, she assumed that all 
legacies would be diminished to the extent of his elective 
share. -Whatever the law is and whenever it may be 
declared, the layman is presumed to have known it. 
American Security & Trust Co. v. Frost, 73 U.S. App. 
D.C. 75, 77, 117 F.2d 283, 285. 


TT. 


The Court erred in failing to direct that the renounced 
life estate of the surviving husband be sequestered for 
the benefit of Appellants. 


If, notwithstanding the foregoing arguments, the Court 
should rule that the elective share of the surviving hus- 
band is to be charged against Appellants’ legacy, then the 
Court should direct that the bequests that are payable 
upon the husband’s death are not accelerated and that 





20 


the life estate renounced by the husband should be se- 
questered, a trustee appointed and the income from the 
trust paid to Appellants to compensate them for the loss 
they will have suffered as a result of the election. 


When the surviving spouse’s life estate is renounced, 
the remainders dependent upon that estate are not neces- 
sarily accelerated and whether or not they are depends 
upon the circumstances of the case. McDonmell v. Mc- 
Donnell, 72 App.D.C. 317, 114 F.2d 478; Sellick v. Sellick, 
207 Mich. 194, 173 N.W. 609. Here justice requires that 
acceleration not take place and that what remains after 
satisfaction of the husband’s elective share be used to 
compensate Appellants in the manner set forth in the 
preceding paragraph. Phelps, “The Widow’s Right of 
Election”, 37 Mich. L. Rev. 237, 401. This is the result 
indicated by the Restatement of Property, §§ 234, 235. 
There would be no hardship or injustice to any Appellee 
if this were done; the surviving husband would receive 
his elective share now and by the very terms of the will 
the specific bequests and legacies of specific amounts are 
not payable until the husband’s death. Under Appellants’ 
proposal, the income from the trust fund would be paid 
to Appellants only during the husband’s lifetime and, upon 
his death, the fund held in the trust would be paid to the 
legatees entitled thereto precisely in conformity with the 
terms of the will. Inasmuch as the amount remaining 
after satisfaction of the husband’s share will probably be 
at least $55,000, the benefit to Appellants from the pro- 
posed sequestration would be substantial. 


CONCLUSION 


It is respectfully submitted that the order of the Court 
below should be reversed and that this Court should 
direct (i) either that the entire estate remaining after 
payment of the surviving spouse’s share be paid to Ap- 
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pellants as testatrix’ next of kin or (ii) that the elective 
share be charged initially against the legacies to persons 
other than Appellants or (iii) be pro-rated against all of 
the legacies including Appellants’ and (iv) that, if the 
Court should deny all of the foregoing methods of relief, 
the amount left after satisfaction of the husband’s share 
be sequestered for the benefit of Appellants during the 
husband’s lifetime. 


Respectfully submitted, 


AgtTsour P. Drury 

Joon M. Lynaam 

Joun KE, PowEiu 
1341 G Street, N. W. 
Washington 5, D. C. 
Attorneys for Appellants 





APPENDIX 








Will of June 25, 1955 
Petition for Probate of Will and for Letters Testa- 


Exhibit ‘‘A’? _ 
Election to take Distributive Share 
Petition for Instructions to Executor......................... 


Answer to Petition for Instructions to Executor— 
Boehmer 


Answer to Petition for Instructions to Executor— 
Mattson 


Answer of Anne C. Reilly, a minor, by Harrison T. 
Slaughter, Her Guardian Ad Litem 


Report of Harrison T. Slaughter, Guardian Ad 


Answer to Petition for Instructions to Executor— 
Croxton 


Answer of Mildred C. Cohan to Petition for In- 
structions to Executor............ imesh be BEN vos) AN 


Answer of Residuary Legatees, Catherine B. Kil- 
coyne, Margaret B. Brady, Florence B. Strauss, 
Henrietta T. Berry and Elizabeth B. Howard 
to Petition of Executor for Instructions_.......... 


Answer of the Washington Home for Incurables 
to Petition for Instructions to Executor 


Answer of Ann Beach Ritchie and Clarke Beach.... 


Answer of Husband, Belmar H. Shepley, to Petition 
for Instructions to Exxecutor.............---eseeeeeee 





INDEX (Continued) 


Motion for Summary Judgment 


Answer to Motion for Summary Judgment by Bel- 


Guardian Ad Litem’s Answer and Points and Au- 
thorities in support of Executor’s Motion for 
Summary Judgment 


Reply of Catherine B. Kilcoyne, Margaret B. 
Brady, Florence B. Strauss, Henrietta T. Berry 
and Elizabeth B. Howard to Executor’s Motion 
for Summary Judgment 


Reply to Motion for Summary Judgment—Clarke 
Answer to Motion for Summary Judgment—Ennis 


Request for Admission of Facts and of Genuine- 
ness of Documents 


Exhibit A—Last Will and Testament of Emma 
Berry Shepley 


Reply to Request for Admission of Facts 
Memorandum 


Order for Summary Judgment and Directing Exec- 
utor as to Distribution of Estate 


Notice of Appeal. 
















United States Court of Appeals 


For tHE Districr or CoLumsBm Crcvurr 


January Term, 1957 


No. 13,668 


CatHERINE B. KiILcoyne, ET AL., 
Appellants, 
v. 
James F’, Remuxy, Executor of the Estate of 


Emma F. Shepley, deceased, er Au., 
Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


JOINT APPENDIX 





2A 


1 Filed Aug 25 1955 Theodore Cogswell, Register 
of Wills, D. C., Clerk of Probate Court 


June 25, 1955 


This is my last will. I wish to leave to my husband, 
Belmar H. Shepley, everything I have as long as he 
lives. After his death, I wish my estate to be divided 
in the following way. Each to receive 


Mrs. Gordon Ritchie—$10,000 
Mrs. William Howard—$10,000 (Betty Berry) 
Mrs. Elizabeth Croxton—$5,000 
Mrs. George Cohan—$5,000 
Home for Incurables—$5,000 
Brother Dennis Lynch—$2,000 
Saint Marys Catholic Church—$5,000 


This money for St. Marys to be used for the 
Monday Novena costs. 


Mrs. Walter Mattison is to have my emerald dinner 
ring and $1,000. 


Mr. Clarke Beach $5,000 and silver Gridiron bowl. 


The remaining amount is to be divided among the 
children of my brother Albert E. Berry. 


I wish the daughter of Mr. James Reilly to receive 
$5,000 in appreciation of many acts of kindness by him. 


/s/ Emma F. Shepley, June 25, 1955 


Witnesses: 

/s/ Madelyne Johnson 
/s/ Edward E. Davis 
/s/ Mrs. EB. W. Digges 


I would like to have Mr. James F. Reilly act as execu- 
tor of this will. 
/s/ Emma F. Shepley 








3A 


> Filed Sep 8 1955 Theodore Cogswell, Register 
of Wills, D. C., Clerk of Probate Court 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Probate Court 
Administration No. 88,523 


Address of Petitioner: 
821 15th Street, N. W. 
Washington 5, D. C. 


In re Estate of 
EMMA F. SHEPLEY, 





Deceased. 


PETITION FOR PROBATE OF WILL AND FOR 
LETTERS TESTAMENTARY 


The petition of James F. Reilly respectfully represents: 


1. That he is a citizen of the United States and a resi- 
dent of the District of Columbia, of adult age, and not 
under any legal disability, and he makes this application 
as the executor nominated in the will of the above-named 
decedent. 


2. That Emma F. Shepley, late an adult citizen of the 
United States, domiciled in the District of Columbia, died on 
the 21st day of August, 1955, leaving a paper in the nature 
of a last will and testament bearing date the 25th day of 
June, 1955, in which this petitioner is named as executor, 
which said will is now on file in the office of the Register 
of Wills for the District of Columbia; that no other paper 
in the nature of testamentary disposition of the decedent’s 
estate has been found, although search has been made, 
and this petitioner believes that the above-mentioned paper 
is in fact the last will and testament of said decedent. 
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3. That said testatrix was survived by her widower, 
Belmar H. Shepley, an adult, who resides at 1734 P Street, 
N. W., Washington, D. C. She was not survived by any 
child, descendant, parent, brother or sister, but was sur- 
vived by the following adult children of Albert E. Berry, 
deceased brother of the decedent: 


Mrs. Catherine B. Kilcoyne 
6117 Western Avenue, N. W. 
Washington, D. C. 


Mrs. Margaret B. Brady 
4531 Everett Street 
Kensington, Maryland 


Mrs. Florence B. Strauss 
83 Central Terrace 
Cincinnati, Ohio 

Miss Henrietta T. Berry 


3334 Stuyvesant Place, N. W. 
Washington, D. C. 


Mrs. Elizabeth B. Howard 
4901 Cushing Drive 
Kensington, Maryland 


The above-named heirs at law and next of kin are not 
under any legal disability. There are no other heirs at 
law and next of kin. 


4, The testatrix was not seized of any real estate at 
the time of her death. 


5. Said testatrix was possessed at the time of her death 
of personal property consisting of securities valued at 
$103,972.30 and notes at the Riggs National Bank for col- 
lection amounting to $17,697.26, as set forth in Exhibit 
A attached hereto, and jewelry worth approximately 
$250.00. 
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6. The decedent left no debts and the expenses of her 
last illness and funeral have been paid. 


WHEREFORE, petitioner prays: 


1. That citation may issue against the above-named 
heirs at law and next of kin, and that notice by publication 
may issue directed to any of them who may be returned 
“Not to be found.” 

2. That said paper writing bearing date the 25th day 
of June, 1955, be admitted to probate and record as the 
last will and testament of the said Emma F. Shepley, 
deceased, as to both real and personal property. 


3. That letters testamentary issue to this petitioner 
as the executor named in the will. 

4. And for such other and further relief as the nature 
of the case may require and to this Court shall seem 
proper. 


/s/ James F. Reilly 
James F. Reilly 








8 EXHIBIT “A” 


SECURITIES 


VALUE 
UNIT Mean as of 
VALUE 8/21/55 


100 sh. American Airlines 24 3/4 $ 2,475.00 
50 sh. American Cable and Radio 7 350.00 
20 sh. Amer. Tel. and Tel. 179 5/8 3,592.50 
*20 sh. Bath Iron Works 47 7/8 957.50 
50 sh. Commercial Solvents 20 3/8 1,018.75 

110 sh. I. E. Dupont 219 1/8 24,103.75 
50 sh. Intl. Tel. and Tel. 27 7/8 1,393.75 
52 sh. Olin Mathison Chemical 56 3/8 2,931.50 
50 sh. Penna. Railroad 27 3/8 1,368.75 

100 sh. Pittsburgh Screw & Bolt 7 3/2 750.00 
25 sh. BR. C. A. 47 1/4 1,181.25 

200 sh. Reeves Soundcroft 1 3/7 285.80 
71 sh. Reynolds Metal 214 3/4 15,247.25 

903 sh. Sperry Rand 2411/4 21,897.75 
100 sh. Std. Oil of New Jersey 132 3/8 13,237.50 
50 sh. Trans Lux 3 5/8 181.25 

250 sh. United States Steel 52 13,000.00 


Total $103,972.30 
Notes for collection at 
Riggs National Bank: 
Fitzpatrick 3,016.91 
Yancy 14,680.35 17,697.26 


Grand Total $121,669.56 


* Subsequent investigation revealed 50 shares of Bath 
Iron Works, making a total valuation of $2,393.75. 
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Filed Sep 19 1955 Theodore Cogswell, Register 
of Wills, D. C., Clerk of Probate Court 


ELECTION TO TAKE DISTRIBUTIVE SHARE 


I, BELMAR H. SHEPLEY, widower of Emma F. Shep- 
ley, late of Washington, D. C., deceased, do hereby re- 
nounce and quit all claim to any devise or bequest made 
to me by the last will of my wife exhibited and proved 
according to law; and I elect to take in lieu thereof my 
legal share of the estate of my said wife. 


/s/ Belmar H. Shepley 
Belmar H. Shepley 


DISTRICT OF COLUMBIA, ss: 


I, Belmar H. Shepley, on oath depose and say that I 
have read the aforegoing by me subscribed and that it 
is my act and deed. 

/s/ Belmar H. Shepley 


Subscribed and sworn to before me this 6th day of 
September, 1955. 


/s/ Lucy Allensworth 
Notary Public, D. C. 


11 Filed Feb. 1, 1956 Theodore Cogswell, 
Register of Wills, D.C., Clerk of Probate Court 


PETITION FOR INSTRUCTIONS TO EXECUTOR 


1. The jurisdiction of this Court is based upon Title 
11, Sections 501 and 504, et seq. of the District of Colum- 
bia Code (1951). 


2. The petition of James F. Reilly respectfully pre- 
sents that he is the duly qualified and acting executor of 
the estate of the above-named decedent and is in posses- 
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sion of the assets of the estate which consist entirely of 
personalty and amount to approximately $124,000.00. 


3. The last will of decedent was written in her own 
handwriting and a conformed copy of it is attached as 
Exhibit A hereto. It was admitted to probate and record 
on November 10, 1955. 


4. The following named parties are the surviving hus- 
band of the decedent and all of the legatees named in her 
will. They are those whose interests will be affected by 
the action of the Court on this petition. They are all sui 
juris except Anne C. Reilly, who is a minor 17 years of 
age. 


a. Belmar H. Shepley, surviving husband of the de- 
ee herein, 1734 P Street, N. W., Washington, 
D.C. 


. Anne Beach Ritchie, 7103 Florida Street 
Chevy Chase, Maryland 
A legatee identified in the will as Mrs. Gordon Ritchie. 


Elizabeth Berry Howard 

4901 Cushing Drive 

Kensington, Maryland 

A legatee in the aforesaid will wherein she is identi- 
fied as Mrs. William Howard. 


. Elizabeth Croxton 
1736 Wisconsin Avenue, N. W. 
Washington, D. C. 
A legatee. 


. Mildred C. Cohan 
1734 P So N. W. 
Washington, D. C. 
A legatee identified as Mrs. George Cohan in the 
aforesaid will. 


f. The Washington Home for Incurables, a cor- 
poration, 
3270 Upton Street, N. W. 
Washington, D. C. 
A legatee identified in the aforesaid will as Home 
for Incurables. 
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g. William O’Donnell Lynch, known in religious life as 

Brother Denis Lynch, a legatee in the aforesaid will 
wherein he is identified as Brother Denis Lynch and 
who presently is at the International College of 
Carmelite Fathers, Rome, Italy. 
By instrument dated September 2, 1955, the bequest 
to Brother Denis Lynch was by him assigned to the 
Discaleed Carmelite Fathers of the Province of Okla- 
homa (Province of St. Therese), 1125 South Walker 
Street, Oklahoma City 1, Oklahoma, the original of 
which assignment is on file in this Court. 


h. The Pastor of St. Mary’s Roman Catholic Church 
727 5th Seen N. W. 
Washington, D. C. 
A legatee identified in the aforesaid will as St. 
Mary’s Catholic Church. 


i. Alice E, Mattson 
1734 P Street, oe W. 
Washington, D. 
A legatee vsentified in the aforesaid will as Mrs. 
Walter Mattson. 


j. Clarke Beach 
10803 Montrose Avenue 
Garrett Park, Maryland 
A legatee in the aforesaid will. 


k. Anne C. Reill 
5050 Tae Road, N. W. 
Washington, D. C. 
A legatee identified in the aforesaid will as the 
daughter of Mr. James Reilly, who has but one 
daughter. 


5. The following named parties: 


1. Mrs. Catherine B. Kileoyne 
6117 Western Avenue 
Washington, D. C. 


2. Mrs. Margaret B. Brady 
4531 Everett Street 


Kensington, Maryland 
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3. Mrs. Florence B. Strauss 
83 Central Terrace 
Cincinnati, Ohio 
4. Miss Henrietta T. Berry 
3334 Stuyvesant Place, N. W. 
Washington, D. C. 
who, together with Elizabeth Berry Howard, men- 
tioned in paragraph 4 (c), are the only surviving 
children of Albert E. Berry, and as such 
the residuary legatees in the aforesaid will, 
wherein they are identified as “the children 
of my brother, Albert E. Berry.” There are no 
children of any deceased child of the said Albert E. 
Berry. 

6. Your petitioner further avers that under the terms 
of the last will and testament of decedent herein, dated 
June 25, 1955, the surviving husband, Belmar H. Shepley, 
was given a life interest in the entire estate of the de- 
cedent. However, on the 6th day of September, 1955, 
the said Belmar H. Shepley, pursuant to Title 18, Section 
211 of the District of Columbia Code (1951), renounced 
and quit all claim to the provision made for him in said 
will dated June 25, 1955, and elected to take his distribu- 
tive share in the estate of his wife, which under the 
statute is one-half of the personalty (Title 18, Section 
704 of the District of Columbia Code (1951)). The sur- 
viving husband has advised your petitioner that there was 
no ante-nuptial or post-nuptial agreement relative to the 
disposition of decedent’s estate. 


7. Your petitioner is advised by counsel of record for 
the residuary legatees that it is the contention and posi- 
tion of the said residuary legatees that the legacies to 
each of the general legatees are proportionately affected 
by reason of the election of the surviving husband to 
take fifty percent of the estate, as provided by law; hence, 
each pecuniary legacy will be reduced fifty percent. 
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8. Your petitioner further avers that there is a con- 
flict of authority among the rulings of the various state 
courts as to whether the residuum of the estate must 
bear the entire burden of the election by the surviving 
spouse or whether it must be proportionately pro rated 
among all of the general and residuary legatees. 


9. In your petitioner’s opinion, the circumstances 
hereinbefore set forth require that the respective inter- 
ests of all the legatees be determined by the Court and 

appropriate instructions be given to him as executor. 


14 WHEREFORE, the premises considered, your 
petitioner respectfully prays: 


1. That the process of this Court issue against all 
parties in interest requiring them to answer the exigencies 
of this petition and that service by publication be made 
against those returned not to be found. 


2. That a guardian ad litem be appointed for Anne C. 
Reilly, a minor. 


3. That upon final hearing the Court determine and 
instruct the executor as to the respective interests of all 
the legatees and what effect the election by the husband 
has on the specific, general or residuary legacies. 


4. And for such other and further relief as to the 
Court may seem meet and proper. 


/s/ James F. Reilly 
821 15th Street, N. W. 
Washington 5, D. C. 
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17 Filed Feb. 7, 1956 Theodore Cogswell, 
Register of Wills, D.C., Clerk of Probate Court 


ANSWER TO PETITION FOR INSTRUCTIONS 
TO EXECUTOR 


Comes now Reverend Charles L. Boehmer, Pastor of 
St. Mary’s Roman Catholic Church, 727 5th Street, Wash- 
ington, D. C., and for answer to the petition for instruc- 
tions to executor, in the above-entitled cause, respectfully 
submits its interest to the protection of the Court. 


/s/ . L. Boehmer 
Pastor, St. Mary’s 
Roman Catholic Church. 


19 Filed Feb. 13, 1956 Theodore Cogswell, 
Register of Wills, D.C., Clerk of Probate Court 


ANSWER TO PETITION FOR INSTRUCTIONS 
TO EXECUTOR 


Comes now William O’Donnell Lynch, known in religious 
life as Brother Denis Lynch, and for answer to the peti- 
tion for instructions to executor, in the above-entitled 
cause, respectfully submits his interest to the protection 
of the Court. 


/s/ William O’Donnell Lynch 
(Brother Denis Lynch) 
William O’Donnell Lynch, 

known in religious life as 
Brother Denis Lynch. 
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20 Filed Feb. 18, 1956 Theodore Cogswell, 
Register of Wills, D.C., Clerk of Probate Court 


ANSWER TO PETITION FOR INSTRUCTIONS 
TO EXECUTOR 


Comes now Alice E. Mattson, identified in the will of 
Emma F. Shepley, deceased, as Mrs. Walter Mattson, 
and for answer to the petition for instructions to execu- 
tor, in the above-entitled cause, respectfully submits her 
interest to the protection of the Court. 


/s/ Alice E. Mattson 


21 Filed Feb. 27, 1956 Theodore Cogswell, 
Register of Wills, D.C., Clerk of Probate Court 


ANSWER OF ANNE C. REILLY, A MINOR, 
BY HARRISON T. SLAUGHTER, HER 
GUARDIAN AD LITEM 


For answer to the Petition for Instructions to Execu- 
tor, respondent, Anne C. Reilly, by Harrison T. Slaugh- 
ter, her guardian ad litem, avers: 


That said respondent is an infant, seventeen years of 
age, and can, therefore, neither admit nor deny the alle- 
gations contained in the Petition for Instructions to Ex- 
ecutor, and accordingly submits her interests, with re- 
spect to the matters referred to in the said Petition, to 
the protection of this Court. 


REPORT OF HARRISON T. SLAUGHTER, 
GUARDIAN AD LITEM 


Harrison T. Slaughter, guardian ad litem for the infant 
respondent, Anne C. Reilly, respectfully reports to the 
Court as follows: 
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1. That he was duly appointed such guardian ad litem 
by Order entered herein February 4, 1956, to appear for 
said infant and answer for her upon said Petition for In- 
structions to Executor and represent her in these proceed- 
ings. 

2. That pursuant to said Order of appointment, this 
guardian ad litem has carefully examined and considered 
all the proceedings heretofore had herein and the provi- 
sions of the will dated and executed June 25, 1955, in issue 
herein. Said instrument is a holographic will, ie., written 
entirely by hand of the testatrix. In order to ascertain 
as much information as he could concerning the circum- 
stances surrounding the execution of the will involved 
herein, he has conferred with Anne C. Reilly, his ward 
herein, James F. Reilly, the Executor, and Mildred C. 
Cohan (Mrs. George Cohan), a legatee under the will. He 

has also considered applicable court decisions and 
22. + other legal authorities having a bearing on the 

questions presented by the Petition herein with re- 
spect to the interests of said infant respondent under the 
will. 


3. As a result of the investigation made, as described 
in Paragraph 2, this guardian ad litem has ascertained 
the following facts which he considers as relevant and 
material to a proper determination of the issues raised 
by the Petition herein. 


(a) The testatrix, Emma F. Shepley, was approxi- 
mately sixty-nine years of age at the time of her 
death on August 21, 1955. She was survived by her 
widower, Belmar H. Shepley, and five adult children 
of Albert E. Berry, deceased brother of the decedent, 
but was not survived by any child, descendant, parent, 
brother or sister. 


(b) Mildred C. Cohan (identified in said will as 
Mrs. George Cohan), a general legatee in the amount 


Poe LS 
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of $5,000 under said will, and the decedent were for- 
merly classmates and were personal friends over a 
period of more than forty years prior to the death 
of the latter; and during approximately the last five 
years of decedent’s life they lived in the same apart- 
ment house at 1734 P Street, N. W., Washington, 
D. C., and their personal relationship was close. 
Alice E. Mattson (identified in the will as Mrs. 
Walter Mattison), a specific legatee and general 
legatee of testatrix’s “emerald dinner ring” and $1,000 
under said will, was a neighbor and friend of fhe 
decedent during the last three years of her life. Mrs. 
Elizabeth Croxton, a general legatee for $5,000 under 
said will, was a friend and former neighbor of the 
decedent. 


(c) Anne Beach Ritchie (identified in the will as 
Mrs. Gordon Ritchie) is a general legatee in the 
amount of $10,000 under said will. Mr. Clarke Beach 


is a specific legatee of the decedent’s “silver Gridiron 

bowl” and a general legatee for $5,000 under said will. 

Anne Beach Ritchie and Clarke Beach are sister and 

brother. They, as well as their deceased mother, 

were close personal friends of the decedent for many 
years. 


(d) Elizabeth Berry Howard (identified in 

the will as Mrs. William Howard) is one of the 

five nieces of the decedent, referred to in (a) above. 

She is one of the general legatees under the said will 

in the amount of $10,000 and is also a residuary 

legatee thereunder. In addition to the family rela- 

tionship between Mrs. Howard and the decedent there 
existed a close personal relationship. 


(e) William O’Donnell Lynch (identified in the will 
as Brother Dennis Lynch), a general legatee under 
the will for $2,000 is a young man studying for the 
priesthood. His grandmother and the testatrix were 
close friends. 
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(f) Anne C. Reilly (identified in the will as the 
daughter of Mr. James Reilly) is the only daughter 
of James F. Reilly. The decedent over the years 
expressed a fondness for Anne C. Reilly by remem- 
bering her with a gift at Christmas. James F. Reilly, 
the Executor herein, performed services for the de- 
cedent as her attorney and legal adviser for a period 
of more than twenty years. However, this guardian 
ad litem is informed that Mr. Reilly did not advise 
or assist the testatrix in the drafting of her will, 
executed on June 25, 1955. 


4. In light of the facts ascertained by his investiga- 
tion, as set forth in Paragraph 3, as well as his considera- 
tion of the provisions of said will and applicable court 
decisions and other legal authorities having a bearing on 
the questions presented by the Petition herein, it is the 
position of this guardian ad litem that the infant re- 
spondent, Anne C. Reilly, is entitled to receive the full 
legacy provided for her under said will, without deduc- 
tion for any contribution by reason of the election of 
decedent’s surviving husband to take his distributive 
share. This position is in accord with the intention of 
the testatrix that the specific bequests of the specified 
items of her possessions and the pecuniary legacies in the 
amounts specified in her will be paid upon the death of 
her husband. Said position is also in accord with the 
best reasoned decisions of courts of other jurisdictions, 
that residuary legacies abate to the extent necessary to 

pay general and specific legacies where an estate 
24 has been diminished for any reason, including the 

election by the surviving spouse to take against the 
will. It is well established that residuary legatees are 
ordinarily entitled only to what remains after the pay- 
ment of debts, administrative costs, taxes and general 
and specific legacies. Disposition of the instant contro- 
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versy in this manner would be fair and equitable, espe- 
cially since the residuary legatees would be benefitted by 
any increment in the value of the portion of decedent’s 
estate to be distributed under her will, as well as by the 
substantial savings which will be realized in the payment 
of Federal estate taxes by taking advantage of the allow- 
able marital deduction made possible by the election of 
the surviving husband. 


Accordingly, this guardian ad litem is of the opinion 
that the best interests of the infant respondent require 
him to advance the contentions that said infant, Anne C. 
Reilly, is entitled to receive the full legacy provided for 
her under decedent’s will without deduction for any con- 
tribution by reason of the election of decedent’s surviving 
husband to take his distributive share; and that, by virtue 
of said election on the part of decedent’s surviving hus- 
band said legacy in the amount of $5,000, provided in 
said will for Anne C. Reilly, should be accelerated. This 
guardian ad litem will take this position at the hearing 
of the cause and request the Court to so instruct the 
Executor. 


/s/ Harrison T. Slaughter, 
Harrison T. Slaughter, 
Guardian ad litem 

for the infant, 
Anne C. Reilly. 
Pierson, Ball & Dowd 
1007 Ring Building 
Washington 6, D. C. 


25 DISTRICT OF COLUMBIA, ss: 


Harrison T. Slaughter, being first duly sworn, deposes 
and says that he has read the foregoing report by him 
subscribed as guardian ad litem and knows the contents 
thereof; and that the matters and things therein contained 
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are true to the best of his knowledge, information and 
belief. 


Harrison T. Slaughter 
/s/ Harrison T. Slaughter 


Subscribed and sworn to before me this 27th day of 
February, 1956. 


/s/ Frances B. Crown 
Notary Public, D. C. 


My Commission expires: Feb. 29, 1960 


27 Filed Mar. 3, 1956 Theodore Cogswell, 
Register of Wills, D.C., Clerk of Probate Court 


ANSWER TO PETITION FOR INSTRUCTIONS 
TO EXECUTOR 


Comes now Elizabeth Croxton, identified in the will of 
Emma F. Shepley, deceased, as Mrs. Elizabeth Croxton, 
and for answer to the petition for instructions to executor, 
in the above-entitled cause, respectfully submits her inter- 
ests to the protection of the Court. 


/s/ Elizabeth Croxton 
1736 Wisconsin Ave. 


28 Filed Mar. 10, 1956 Theodore Cogswell, 
Register of Wills, D-.C., Clerk of Probate Court 


ANSWER OF MILDRED C. COHAN TO PETITION 
FOR INSTRUCTIONS TO EXECUTOR 


1. The respondent, Mildred C. Cohan admits all of the 
averments of the petition of the executor for instructions 
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filed February 1st, 1956, subject to correction of any error 
should appear. 


2. Respondent avers that she is entitled to receive the 
entire legacy in the sum of $5,000.00 provided for in the 
will of the decedent, without deduction for any contribu- 
tion by reason of the action of decedent’s surviving hus- 
band in renouncing his claim to the life estate provided 
for him by the will of decedent and in electing to take 
| his distributive share in such estate. It was the intention 
* of testatrix that the specific bequest to this respondent be 
: paid upon the death of her husband. 


3. Respondents position appears to be in accord with 
the best reasoned decisions’ of Courts of other jurisdic- 
tions, that reseduary legacies abate to the extent neces- 
wo sary to pay general and specific legacies where an estate 
has been diminished for any reason, including the election 

by the surviving spouse to take against the will. 
29 Wherefore, respondent prays: 


1. That upon final hearing, the Court instruct 
the executor that the legacy in the amount of $5,000.00 
provided for this respondent be paid over to her forth- 
with in full. 

/s/ FP. Bateman Ennis 
’ P. Bateman Ennis 
640 Shoreham Building 
Washington, D. C. 
Attorney for Mildred C. Cohan 





oe 
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30 Filed Mar. 12, 1956 Theodore Cogswell, 
Register of Wills, D.C., Clerk of Probate Court 


ANSWER OF RESIDUARY LEGATEES, CATHERINE 

B. KILCOYNE, MARGARET B. BRADY, FLORENCE 

B. STRAUSS, HENRIETTA T. BERRY AND ELIZA- 

BETH B. HOWARD TO PETITION OF EXECUTOR | 
FOR INSTRUCTIONS 


1-5. Respondents admit the allegations of paragraph 
1 through 5, inclusive, except that they are without suf- ) 
ficient knowledge or information to form a belief as to 
the truth of the allegation in paragraph 4 that Belmar H. 
Shepley is the surviving husband of decedent. 


6. With respect to the allegations of paragraph 6 of 
the petition, respondents admit that under the terms of 
the will of said decedent Belmar H. Shepley is given a 
life interest in the entire estate of decedent and that said 
Belmar H. Shepley filed a purported renunciation of said 
bequest on September 6, 1955. Respondents are without 
sufficient knowledge or information to permit them to form 
a belief as to the truth of the remaining allegations of 
paragraph 6. 


7. Respondents admit the allegations of paragraph 7 
of the petition. 


8. Respondents are advised that they are not required 
either to admit or deny the allegations of paragraph 8 of 
the petition. 


9. Respondents admit the allegations of paragraph 9 
of the petition. 


10. For further answer to said petition for instruc- 
tions respondents say that, in the event that the 

31 election filed herein by said Belmar H. Shepley is 
held to be valid, then this Court should instruct the 


a 


S| 
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executor that by reason of said election the dispositive 
provisions of said will dated June 25, 1955 have been so 
distorted and destroyed that they no longer represent the 
wishes and intent of said testatrix and that distribution 
of the entire estate should be made to respondents as the 
sole next of kin of said testatrix in the same manner as 
though she had died intestate. In the event that this 
Court should be unwilling to instruct the executor that 
the election of said Belmar H. Shepley has nullified the 
dispositive provisions of the will, then respondents say 
that the Court should pass an order directing that the 
share taken by said Belmar H. Shepley by virtue of said 
election should be charged ratably against all of the 
legacies created by the terms of the will in such manner 
that the pecuniary legacies aggregating $53,000 will abate 
pari passu with the residuary bequest to respondents. 


DRURY, LYNHAM & 
POWELL 


By /s/ John E. Powell 
John E. Powell 
1341 G Street, N. W. 
Washington 5, D. C. 
Attorneys for 
Catherine B. Kilcoyne, 
Margaret B. Brady, 
Florence B. Strauss, 
Henrietta T. Berry and 
Elizabeth B. Howard, 
Residuary Legatees. 
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33 Filed Mar. 13, 1956 Theodore Cogswell, 
Register of Wills, D.C., Clerk of Probate Court 


ANSWER OF THE WASHINGTON HOME 
FOR INCURABLES TO PETITION FOR 
INSTRUCTIONS TO EXECUTOR 


1. The respondent, THE WASHINGTON HOME FOR 
INCURABLES, admits all of the averments of the peti- 
tion of the executor for instructions filed herein on Feb- 
ruary 1st, 1956, subject to correction if any error should 
appear. 


2. Further answering, The Washington Home for In- 
eurables avers that it is a corporation which was organ- 
ized under the laws in force in the District of Columbia 
on March 6, 1889, and has continuously carried out its 
corporate purposes in the District of Columbia since that 


date, its present address being 3720 Upton Street, North- 
west, Washington, D. C.; that it is the only corporation 
of similar name which has ever been engaged in opera- 
tion in the District of Columbia, so far as known, and 
that it is the legatee identified in the will of the above 
named decedent as “Home for Incurables.” 


3. Further answering said petition, respondent avers 
that it is entitled to receive the entire legacy in the 
amount of $5,000.00 provided for it by the will of the above 
named decedent, without deduction for any contribution 
by reason of the action of decedent’s surviving husband 
in renouncing claim to the life estate provided for him 
by the will of decedent, and in electing to take his dis- 
tributive share in such estate. Respondent points out to 

the court that the renunciation by said surviving 
34 husband will cause a substantial reduction in Fed- 
eral estate taxes and District of Columbia inherit- 
ance taxes which will redound to the benefit of the resi- 
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duary legatees; and that a residuary legatee ordinarily 
is entitled only to what remains after satisfaction of all 
prior legacies; and respondent deems it only fair and 
equitable, as well as in accordance with the best reasoned 
decisions of courts of other jurisdictions, that there be 
no reduction in legacies of specified cash amounts for the 
purpose of satisfying the claim of decedent’s husband to 
his distributive share. 


WHEREFORE, respondent prays: 


1. That upon final hearing, the court instruct the 
executor that the legacy in the amount of $5,000.00 pro- 
vided for this respondent be paid over to it forthwith in 
full. 


2. And for such other and -further relief as to the 
court may seem meet and proper. 


S. C. PEELLE, JR. 

S. C. Peelle, Jr., Attorney for 

Respondent, The Washington 
Home for Incurables 
725 - 15th Street, N. W. 
Washington 5, D. C. 


PEELLE & NICHOLS, Of Counsel 
725 - 15th Street, N. W. 
Washington 5, D. C. 


35 Filed Mar. 14,1956 Theodore Cogswell, 
Register of Wills, D.C., Clerk of Probate Court 


ANSWER OF ANN BEACH RITCHIE AND 
CLARKE BEACH 


1. The legatees, Ann Beach Ritchie, identified in the 
will as Mrs. Gordon Ritchie, and Clarke Beach, admit the 
allegations of the Petition of the executor seeking instruc- 
tions subject to any corrections, should any appear. 
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2. The legatee, Ann Beach Ritchie, alleges that she is 
entitled to receive the full sum of Ten Thousand ($10,- 
000.00) Dollars, as provided for in the will without any 
deductions brought about by virtue of the surviving hus- 
band renouncing his claim. 


3. The legatee, Clarke Beach, alleges that he is entitled 
to receive the full sum of Five Thousand ($5,000.00) Dol- 
lars and the silver Gridiron Bowl, as provided for in the 
will without any deductions brought about by virtue of 
the surviving husband renouncing his claim. 


4. The legatees’ position appears to be in accord with 
the general prevailing law in this and other jurisdictions. 


WHEREFORE, the legatees pray that upon final hear- 
ing or motion that the Court instruct the executor to pay 
them their legacy in full as set forth in the will dated 
June 25th, 1955, and filed on August 25th, 1955. 


William H. Clarke 
Attorney for 

Ann Beach Ritchie and 
Clarke Beach 

820 Woodward Building 
Washington 5, D. C. 


e eS * Ld 


37 Filed Mar. 14,1956 Theodore Cogswell, 
Register of Wills, D-C., Clerk of Probate Court 


ANSWER OF HUSBAND, BELMAR H. SHEPLEY, TO 
PETITION FOR INSTRUCTIONS TO EXECUTOR 


The answer of the husband, Belmar H. Shepley, respec- 
fully shows to the Honorable Court as follows: 


1-5. Said Belmar H. Shepley, hereinafter referred to 
as the surviving husband, admits the allegations of Para- 
graphs 1 to 5 of said petition. 
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6. The said surviving husband admits that on Septem- 
ber 6, 1955, he filed an election to take distributive share 
and renounced and quit all claims to any devise or bequest 
made to him by said Last Will and Testament of his wife 
and that, therefore, he is entitled under the statute in- 
volved to one-half of the personalty; that furthermore 
the surviving husband alleges that there was no ante- 
nuptial or post-nuptial agreement relative to the disposi- 
tion of decedent’s estate. 


7-9. That the surviving husband has no information 
concerning the allegations contained therein and states 
that he is entitled to one-half of the value of the personal 
property left in said estate and that the election that he 
filed herein is valid and was intended as a valid election 
not to take under the will but to take his distributive 
share. 


ALBERT BRICK 
Albert Brick 

SAMUEL INTRATER 
Samuel Intrater 
Attorneys for 
Surviving Husband 

517 Denrike Building 
Washington 5, D. C. 


47 Filed June 4, 1956 Theodore Cogswell, 
Register of Wills, D.C., Clerk of Probate Court 


* * | + 


MOTION FOR SUMMARY JUDGMENT 


Comes now the executor in the above-entitled cause and 
upon his petition for instructions filed herein on, to wit, 
February 1, 1956, the answers of all the respondents 
thereto, the pleadings filed herein, the interrogatories 
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propounded in this cause to Belmar H. Shepley, the an- 
swers thereto, the request for admission pursuant to Rule 
36, F.R.C.P., directed to those of the respondents who are 
the residuary legatees under the will of the decedent, 
which requests for admission were objected to, the ruling 
of the Court thereon, as well as the failure of the resi- 
duary legatees to answer the request for admission, as 
directed by the Court on May 17, 1956, and respectfully 
requests this Court to enter an order herein granting 
summary judgment and directing him to make distribu- 
tion of the net assets of the estate of decedent herein at 
such time and in such manner as the Court may seem 
meet, proper and according to law in one of the following 
alternatives: 


I. 


The said executor be directed to deliver and turn over 
to the surviving husband of the decedent one-half (14) 


of the net assets of the estate of decedent after the pay- 
ment of debts, administration costs, taxes, executor’s com- 
mission and attorneys’ fees. 


Thereafter, if the net assets of the estate are sufficient, 
the executor be directed to deliver: 


1. To Alice E. Mattson, identified in the will of 
decedent as Mrs. Walter Mattson, the dinner ring 
which was specifically bequeathed to her and to 
Clarke Beach the silver gridiron bowl specifically be- 

queathed to him, and 


2. To pay to each of the pecuniary legatees 
the full amount of their legacies, viz: 


To Anne Beach Ritchie, identified in the will as 
Mrs. Gordon Ritchie—$10,000.00. 

To Elizabeth Berry Howard, identified in the will 
as Mrs. William Howard—$10,000.00. 

To Elizabeth Croxton—$5,000.00. 
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To Mildred C. Cohan, identified in the will as 
Mrs. George Cohan—$5, 000.00. 

To the Washington Home for Incurables, identified 
in the will as Home for Incurables—$5,000.00. 

To William O’Donnell Lynch, identified in the will 
as Brother Denis Lynch—$2,000.00. 

To The Pastor of St. Mary’s Roman Catholic 
Church, identified in the will as St. Mary’s Cath- 
olic Church—$5, 000.00 

To Alice E. Mattson—$1 ,000.00., identified in the 
will as Mrs. Walter Mattson. 

To Clarke Beach—$5,000.00. 

To Anne C. Reilly, identified in the will as the 
daughter of James Reilly—¢$5,000.00. 


or if the remaining assets of the estate be insufficient to 
allow the aforementioned pecuniary legacies to be paid in 
full, that they be paid in equal degree as the net assets 
will permit, and 


3. The residuum be paid and delivered to the 
residuary legatees share and share alike. 


OR IN THE ALTERNATIVE, 


That the Court instruct the executor that so much of 
the net estate that remains available for distribution 
after the impact upon the net assets of the estate by 
reason of the election by the husband to take his distribu- 
tive share of fifty (50%) percent, as provided by Title 18, 
Sections 211 and 704, D. C. Code (1951) shall be dis- 
tributed in the following manner: 


1. The amount of each of the general pecuniary 
legacies shall be reduced by fifty (50%) percent and 
each general pecuniary legatee shall receive 
49 only fifty (50%) percent of the amount of the 
legacy bequeathed to him, her or it, and the 
remaining 50% of such legacies shall be converted 
into the residuum for distribution to the residuary 
legatees, share and share alike. 
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The executor presents as grounds therefore that the 
petition for instructions heretofore filed by him in this 
cause, the answers of the various respondents, as well as 
the answer and report of the guardian ad litem, together 
with the facts set forth in such petition and answers 
which are admissible in evidence, and which are of legal 
probative force, together with the request for admission 
filed herein, the action of the Court on objections thereto, 
the failure to respond to the said request for admission 
by the residuary legatees, the answers to interrogatories 
propounded, and all other pleadings indicate there is no 
genuine issue of a material fact, and further that the 
executor is entitled to instructions as a matter of law in 
one of the alternative manners hereinbefore requested. 


James F. Reilly 
Eugene B. Sullivan 
Attorneys for Executor. 


Filed June 6, 1956 Theodore Cogswell, 
Register of Wills, D.C., Clerk of Probate Court 


or 
~I] 


ANSWER TO MOTION FOR SUMMARY JUDGMENT 
BY BELMAR H. SHEPLEY 


The answer of Belmar H. Shepley respectfully repre- 
sents to the Court as follows: 


1. That he agrees that the Executor be directed to 
deliver and turn over to himself, Belmar H. Shepley, as 
surviving husband, one-half of the assets of said estate, 
but states that he should not be called upon to have de- 
ducted from that one-half the payment of debts, admin- 
istration costs, taxes, Executor’s commission and attor- 
ney’s fees; that furthermore he leaves to the determina- 
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tion of the Court the manner in which the balance of the 
assets of the estate are distributed to the specific and 
general legatees, and also to the residuary legatees. 


2. The said Belmar H. Shepley alleges that he was the 
lawfully wedded husband of the decedent at the time of 
her death, that he filed renunciation in accordance with 
law of the District of Columbia, and that he denies that 
at any time did he have any agreement, either ante- 
nuptial or post-nuptial, waving his distributive share in 
the estate of the decedent. 


/s/ Belmar H. Shepley 
Belmar H. Shepley 


Subscribed and sworn to before 
me this 5th day of June, 1956. 


/s/ Francis G. Boswell 
Notary Public, D. C. 


ALBERT BRICK 
Albert Brick 

SAMUEL INTRATER 
Samuel Intrater 
Attorney for 

Belmar H. Shepley 

517 Denrike Building 
Washington 5, D. C. 
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59 | Filed June 19, 1956 Theodore Cogswell, 
Register of Wills, D.C., Clerk of Probate Court 


GUARDIAN AD LITEM’S ANSWER AND POINTS 
AND AUTHORITIES IN SUPPORT OF EXECUTOR’S 
MOTION FOR SUMMARY JUDGMENT 


Comes now the respondent, Anne C. Reilly, by her 
guardian ad litem, and submits her Answer and Points 
and Authorities in support of Executor’s Motion for 
Summary Judgment herein. 


I. Answer to Motion For Summary Judgment 


As Answer to Executor’s Motion for Summary Judg- 
ment herein, respondent’s guardian ad litem states as 
follows: 


That he finds no genuine issue of material fact in the 
above-entitled cause and the Executor is entitled, as a 
matter of law, to summary judgment herein in the form 
of instructions by the Court. The Court is, therefore, 
respectfully urged to grant Executor’s Motion for Sum- 
mary Judgment. 


y eH a & 


64 D. Conclusion 


1. Accordingly, it is requested that this Court, 
by summary judgment, instruct the Executor to dis- 
tribute the assets of decedent’s estate in the following 
manner: 


a. That the statutory one-half of decedent’s estate 
to which Belmar H. Shepley is entitled be deter- 
mined, after payment of debts, administration costs, 
taxes, Executor’s commission and attorney’s fees, and 
distributed to him; 


_* ~ a Se “ — 


is 
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b. That all specific and general legacies specified 
in the will be accelerated and distributed to the 
legatees named therein; and 


ce. That “the remaining amount” be distributed 
to the residuary legatees in equal portions. 


Respectfully submitted, 


/s/ Harrison T. Slaughter 
Harrison T. Slaughter, 
Guardian ad litem for the 
infant, Anne C. Reilly 


PIERSON, BALL & DOWD 
1007 Ring Building 

Washington 6, D. C. 

Dated this 19th day of June, 1956 


a * * s 


66 Filed June 27, 1956 Theodore Cogswell, 
Register of Wills, D.C., Clerk of Probate Court 


REPLY OF CATHERINE B. KILCOYNE, MARGARET 
B. BRADY, FLORENCE B. STRAUSS, HENRIETTA 
T. BERRY AND ELIZABETH B. HOWARD TO EX- 
ECUTOR’S MOTION FOR SUMMARY JUDGMENT 


1 


Belmar H. Shepley, having elected to renounce the pro- 
vision made for him by decedent in her will, should be re- 
quired to convey to the executor for the benefit of the 
beneficiaries named in decedent’s will the real estate and 
securities which were acquired with funds of decedent but 
placed in the joint names of decedent and Belmar H. 
Shepley. Gibson v. Gibson, 53 App.D-.C. 380, 292 F. 657; 
Gaskm v. Gaskin, 55 App.D.C. 129, 2 F.2d 931. 
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In the alternative, the Court should instruct the execnu- 
tor that, by virtue of the election against the will filed by 
Belmar H. Shepley, the testamentary plan of the decedent 
has been so distorted that the provisions of the will no 
longer represent decedent’s wishes and intent and that 
distribution of the entire estate should be made to these 
respondents as decedent’s sole next of Kin in the same 
manner as though decedent had died intestate. Fennell 
v. Fennell, 80 Kans. 730, 81 Kans. 642, 106 Pac. 1038. 


TT. 


In the alternative, the Court should instruct the execu- 
tor that the share taken by Belmar H. Shepley by virtue 
of his election to take against the will should be charged 
against the bequests of specific amounts before any por- 

tion of such share is charged against the bequest 


67 to these respondents. In re Wittner’s Estate, 108 

N.Y. Supp. 2d 496. This would carry out testa- 
trix’s intent to benefit her nearest of kin. Brinker v. 
Humphries, 90 U.S.App.D.C. 180, 194 F.2d 350; In re 
Tunison’s Estate, 75 F.Supp. 573; Mayhew v. Atkinson, 
93 F.Supp. 753. 


IV. 


In the alternative, the Court should instruct the execu- 
tor that the share of Belmar H. Shepley should be charged 
ratably against all of the legacies created by decedent’s 
will. In re Byrne’s Estate, 267 N.Y.Supp. 627, 149 Misc. 
449; In re Curley’s Estate, 290 N.Y.Supp. 822, 160 Misc. 
844; In re Topazto’s Estate, 22 N.Y.Supp.2d 847, 175 Mise. 
132; In re Oakley’s Estate, 24 N.Y. Supp.2d 28, 175 Mise. 
463; In re Goldsmith’s Estate, 25 N-Y.Supp.2d 419, 175 
Mise. 757; In re Rago’s Estate. 141 N.Y.Supp.2d 40. 
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V. 


If the Court should hold that the share of Belmar H. 
Shepley should be charged against the legacy of these 
respondents, then the Court should instruct the executor 
that the life estate for the benefit of said Belmar H. 
Shepley created by the terms of decedent’s will should be 
sequestered for the benefit of these respondents in order 
to compensate them for the diminution of their legacy. 
Levin v. Safe Deposit and Trust Co., 167 Md. 41, 172 Atl. 
605; Restatement of Property, §§ 234, 235. 


Respectfully submitted, 


DRURY, LYNHAM & 
POWELL 
By /s/ John E. Powell 
John E. Powell 
1341 G Street, N.W. 
Washington 5, D. C. 
Attorneys for 
Catherine B. Kilcoyne, 
Margaret B. Brady, 
Florence B. Strauss, 
Henrietta T. Berry and 
Elizabeth B. Howard, 
Residuary Legatees. 


72 Filed July 3, 1956 Theodore Cogswell, 
Register of Wills, D.C., Clerk of Probate Court 


REPLY TO MOTION FOR SUMMARY JUDGMENT 


In reply to the motion for summary judgment, these 
party legatees submit that the motion is properly filed; 
that there is no genuine issue of a material fact and that 
the executor is entitled as a matter of law to a summary 
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judgment and that the court should rule that the executor 
should first deduct all expenses from the estate then pay 
the deceased’s husband his statutory share in view of his 
election then pay fully the specific and general legatees 
and the balance, if any, should be paid pursuant to the 
residuary clause of the decedent’s will, “among the chil- 
dren of my brother, Albert E. Berry”. 


William H. Clarke 
Attorney for 

Ann Beach Ritchie and 
Clarke Beach 

820 Woodward Building 
Washington 5, D. C. 


od * 2 «e 


74 Filed July 7, 1956 Theodore Cogswell, 
Register of Wills, D.C., Clerk of Probate Court 


ANSWER TO MOTION FOR SUMMARY JUDGMENT 


In reply to the Motion for Summary Judgment, Mildred 
C. Cohan a general legatee, submits that the motion is 
properly filed and that there is no genuine issue of mate- 
rial fact, and the Court should rule that the executor 
should first deduct all expenses from the estate then pay 
the husband his statutory share, then pay fully the spe- 
cific legacies and general legacies, then pay the balance 
among the children of decedent’s brother, Albert E. Berry. 


P. Bateman Ennis 

640 Shoreham Building 
Washington D. C. 
Attorney for 

Mildred Cohan 
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109 Filed Sep. 18, 1956 Theodore Cogswell, 
Register of Wills, D.C., Clerk of Probate Court 


REQUEST FOR ADMISSION OF FACTS AND OF 
GENUINENESS OF DOCUMENTS 


To: James F. Reilly, Esquire 
Executor of the Will of 
Emma F. Shepley 


821 - 15th Street, N. W. 
Washington 5, D. C. 

Pursuant to the provisions of Rule 36 of the Federal 
Rules of Civil Procedure you are hereby requested to 
admit, in connection with the Motion for Summary Judg- 
ment filed by you, that the document attached to this 
request as Exhibit A is a true and correct copy of the 
will and testament executed by Emma Berry Shepley on 
November 16, 1950; that said will and testament was 
executed in conformity with the requirements of § 19-103 
of the Code of Law for the District of Columbia; and 
that said Emma Berry Shepley is the person whose estate 
is being administered in this proceeding, Administration 
No. 88,523. 


DRURY, LYNHAM & 
POWELL 
By /s/ John E. Powell 
John E. Powell 
Attorneys for Catherine B. 
Kilcoyne, et al. 
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111 Filed Sep. 18, 1956 Theodore Cogswell, 
Register of Wills, D.C., Clerk of Probate Court 


EXHIBIT A 


LAST WILL AND TESTAMENT OF 
EMMA BERRY SHEPLEY 


I, Emma Berry Shepley, of the City of Washington, 
District of Columbia, being of sound and disposing mind 
and memory, do make, publish and declare this as and 
for my last will and testament, hereby revoking any and 
all wills by me at any time heretofore made. 


1. I direct the payment of all my just debts. 


2. I direct the payment of the expenses of my last 
illness and funeral in such amount as my executor herein- 
after named may deem proper, and he shall not be re- 
stricted by any statutory limitations. 


3. I give, devise and bequeath to Anne Beach Ritchie 
(Mrs. Gordon Ritchie) of 6327 Meadow Lane, Chevy 
Chase, Maryland, the sum of Three Thousand ($3,000.00) 
Dollars. 


4, I give, devise and bequeath to Miss Ann C. Reilly, 
of 5050 Loughboro Road, Washington, D. C., the sum of 
Three Thousand ($3,000.00) Dollars because of the many 
acts of kindness shown me by her father, James F. Reilly. 
In ease of the minority of the said Ann C. Reilly at the 
time of the distribution of my estate, then the receipt of 
either of her parents shall suffice to discharge the executor 

for the payment thereof. 


5. I give, devise and bequeath to my cousin, Hettie 
Berry, now of The Home for Incurables, Washington, 
D. C., the sum of One Thousand ($1,000.00) Dollars. 
Should the said Hettie Berry predecease me or die prior 
to the payment of the bequest to her, then I direct that 
such sum as I have bequeathed to her in this instrument 
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be paid to The Home for Incurables, Washington, D. C., 
because of its many acts of kindness to her. 


6. Because we jointly hold properties and stocks, I am 

not leaving my husband, Belmar H. Shepley, any part of 

my estate, feeling as I do that he is amply pro- 

112 vided for. In doing this I do not wish to make any 

reflection upon him since he has been most con- 
siderate and kind to me. 


7. All the rest and residue of my estate of whatever 
nature and wheresoever situate, I give, devise and be- 
queath to such children of my late brother, Albert E. 
Berry, as shall survive me, equally, share and share alike. 


8. I hereby nominate, constitute and appoint Eugene 
B. Sullivan executor of this my estate and request that 
he be permitted to serve without bond. For the purpose 
of liquidating my estate I hereby direct my said executor 
to sell and convert into cash all of my personalty and 
real estate as soon after my death as may be practicable 
and on such terms as he may deem advisable, and the 
purchaser shall be relieved from seeing to the application 
of the purchase price. 


IN WITNESS WHEREOF I have hereunto signed my 
name and affixed my seal this 16th day of November, 1950. 


/s/ Emma Berry Shepley (SEAL) 


Signed, sealed, published and declared as and for her 
last will and testament by Emma Berry Shepley, the 
above-named testatrix, in the presence of us, who in her 
presence and at her request and in the presence of each 
other, now subscribe our names as attesting witnesses: 


/s/ Florence C. Brown 

3133 Connecticut Ave., Apt. 731 
/s/ Eugene B. Sullivan 

821 - 15th St., N.W. 
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113 Filed Sep. 19, 1956 Theodore Cogswell, 
Register of Wills, D.C., Clerk of Probate Court 


REPLY TO REQUEST FOR ADMISSION OF FACTS 
DISTRICT OF COLUMBIA ss: 


James F. Reilly, executor of the will of Emma F. Shep- 
ley, deceased, in response to the request for admission of 
facts and of genuiness of documents served upon him by 
the residuary legatees on September 18, 1956, respect- 
fully presents to the Court the following: 


This executor states that the instrument attached to the 
request for admissions is, in so far as he knows, a con- 
formed copy of a testamentary instrument dated the 16th 
day of November, 1950. 


The original instrument was in the possession of Eu- 
gene B. Sullivan, Esquire, from the time of its execution 
until December 6, 1952, at which time it was returned to 
the testatrix at her request. 


Affiant is advised by Eugene B. Sullivan, one of the wit- 
nesses to the instrument that it was executed in conform- 
ity with the requirement of Title 19, Section 103 of the 
District of Columbia Code. | 


Affiant further says that the Emma Berry Shepley 
mentioned in the request for admissions is the same per- 
son whose estate is being administered in this proceeding. 


/s/ James F. Reilly 


Subscribed and sworn to before me this 19th day of 
September 1956. 


(SEAL) Jane P. McKnee, 
Notary Public, D. C. 
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114 Filed Oct. 31, 1956 Theodore Cogswell, 
Register of Wills, D.C., Clerk of Probate Court 


MEMORANDUM 


The decedent Emma F. Shepley died in the District of 
Columbia on August 21, 1955 leaving a last will and testa- 
ment, holographic in form, dated June 25, 1955 which has 
been admitted to probate and record. The petitioner is 
the duly qualified executor. Decedent was survived by 
her husband Belmar H. Shepley. The heirs at law or 
next of kin of the decedent are the children of Albert E. 
Berry, deceased brother of decedent. All of them are 
adults and sui juris. They are the residuary legatees 
named in the will and are identified as follows: Elizabeth 
Berry Howard, Catherine B. Kileoyne, Margaret B. 
Brady, Florence B. Strauss and Henrietta T. Berry. 


Elizabeth Berry Howard, one of the residuary legatees, 
also received a general legacy of $10,000 and is identified 
in the will as Mrs. William Howard. 


The estate consists entirely of personalty. 


The will bequeathed a life estate in her entire estate 
to her husband and provided that after his death certain 
legatees should receive pecuniary legacies ranging from 
$1,000 to $10,000 in amount. Such general legacies aggre- 
gate $53,000. Two of the general legatees also received 

specific bequests, in one instance a dinner ring 
115 and in the other a silver bowl. The testatrix pro- 

vided that the “remaining amount” should be di- 
vided among “the children of my brother Albert E. 
Berry.” 


The husband of the testatrix, Belmar H. Shepley, has 
elected to take contrary to the will and on December 6, 
1955 filed his renunciation thereby electing to take his 
statutory share of decedent’s estate. 
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There were no ante-nuptial or post-nuptial agreements 
between decedent and her husband relative to the disposi- 
tion of decedent’s estate. 


Certain of the residuary legatees now contend 


(a) that the effect of the surviving husband’s election 
so distorted and destroyed the dispositive provi- 
‘sions of the will that such provisions no longer 
represent the wishes and intent of the testatrix, 
and therefore distribution should be made as 
though she died intestate; and 
that the election of the surviving husband and the 
consequent share to be taken by him by virtue of 
such election should be charged ratably against all 
of the legacies, so that each pecuniary legacy would 
abate proportionately with the residuary bequests 
to those named in the residuary clause of decedent’s 


All parties at interest are in agreement that summary 
disposition of the issues are appropriate under Rule 56 
of the Federal Rules of Civil Procedure. 


It becomes necessary to consider and determine the 
effect of the election by decedent’s husband upon all 
legacies. Do they abate proportionately or must the 
residuum bear the full impact of the election? The court 
is advised that no adjudicated case in the District of 
Columbia squarely decides the question. 


Normally residuary legacies must first be exhausted be- 

fore there is any abatement of general and pecuni- 

116 ary legacies. The weight of authority seems to 

hold that in order to pay the husband his distribu- 

tive share of his deceased wife’s estate the residuum must 

first be exhausted before any of the general legacies are 

proportionately abated. Here the life estate created by 

testatrix for the surviving husband has failed when he 
renounced and the remainder accelerated immediately. 
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The executor requests that he be instructed as to the 
distribution of the estate. 


The majority view appears to be that as between bene- 
ficiaries of different classes when necessary diminution is 
to follow the usual order of abatement, with liability at- 
taching first to residuary legacies. It must be conceded 
that a contrary rule prevails in a few jurisdictions as in 
the state of New York but the court thinks that such 
contrary view results from statutory law which is at 
variance with the common law and may not be taken in 
this jurisdiction where no statute requires departure from 
common law principles. It must be presumed that the 
testatrix knew that her husband could elect to take con- 
trary to the will. 


The surviving husband Belmar H. Shepley thinks that 
he should not be required to bear any part of the costs 
of administration, of taxes, executor’s commission or at- 
torneys’ fees. As to such contention the court finds and 
directs that the share of the estate taken by the surviving 
husband should share in bearing such costs to the extent 
that such surviving husband shares in the entire estate. 


The court finds that the election of the surviving hus- 
band did not so distort the dispositive provisions of the 
will as to destroy same. 


117 The court sees no merit in the proposition that 
the life estate created by the will should be seques- 

tered for the benefit of the residuary legatees in order to 

compensate them for the dimunition of their legacies. 


The executor’s motion for summary judgment is granted 
and the executor is directed to make distribution of the 
net assets of the estate of decedent as follows, to wit: 


No. 1. To deliver and turn over to the surviving 
husband Belmar H. Shepley one-half (14) of the net 
assets of the estate of decedent after the payment of 
debts, administration costs, taxes, executor’s commis- 
sion and attorneys’ fees; 
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No. 2. Deliver to Alice E. Mattson, identified in the 
will of decedent as Mrs. Walter Mattson, the dinner 
ring which was specifically bequeathed to her and to 
Clarke Beach the silver gridiron bowl specifically be- 
queathed to him; 


No. 3. To pay to each of the pecuniary legatees the 
full amount of their legacies, viz; 


To Anne Beach er identified 3 in the will as Mrs. 
Gordon Ritchie—$10. 

To Elizabeth Berry Howard, identified in the will as 
Mrs. William Howard—$10, 000. ; 

To Elizabeth Croxton—$5,000.; 

To Mildred C. Cohan, identified in the will as Mrs. 
George Cohan—$5,000. 

To The Washington ome for Incurables, identified 
in the will as Home for Incurables—$5,000. ; 

To William O’Donnell Lynch, identified in the will as 
Brother Denis Lynch—$2,000. ; 

To the Pastor of St. Mary’s Catholic Church, iden- 
tified in the will as St. Mary’s Catholic Chureh— 


$5,000. ; 

To Alice E. Mattson—$1,000., identified in the will as 

Mrs. Walter Mattson; 

To Clarke Beach—$5,000 

To Anne C. Reilly, identified j in the will as the daugh- 
ter of James Reilly—$5,000. 


No. 4. If the remaining assets of the estate be 
insufficient to allow the aforementioned pecuniary 


legacies to be paid in full, that they be paid in equal 
degree as the net assets will permit; and 


No. 5. The residuum be paid and delivered to the re- 


siduary legatees share and share alike. 


Counsel for the Executor will submit an appropriate 


order. 


/s/ ¥. Dickinson Letts 
F. Dickinson Letts 
Judge 
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119 Filed Nov. 8, 1956 Theodore Cogswell, 
Register of Wills, D.C., Clerk of Probate Court 


ORDER FOR SUMMARY JUDGMENT AND 
DIRECTING EXECUTOR AS TO DISTRIBUTION 
OF ESTATE 


Upon consideration of the motion for summary judg- 
ment filed by the executor upon his petition for instruc- 
tions as to the effect upon the respective interests of all 
the legatees in the will of decedent by reason of the 
renunciation by the husband of all devisees and bequests 
made to him in the will of decedent and his election to 
take his distributive share of decedent’s estate as pro- 
vided by Title 18, Section 211 of the District of Columbia 
Code (1951), and the Court having considered the answers 
of all the parties in interest, the answer of the guardian 
ad litem for the infant legatee, all pleadings in this action 
and the oral and written arguments of respective counsel 
and having found that there is no genuine issue of fact 
to be determined, and having concluded that petitioner is 
entitled to judgment as a matter of law, and the Court 
having found that the election of the surviving husband 
did not so destroy the dispositive provisions of the will 
of the decedent as to destroy it, and having also deter- 
mined that in order to pay the husband his distributive 
share in decedent’s estate the residuum must first be ex- 
hausted before any of the general legacies are propor- 
tionatly abated, it is by the Court this 8 day of No- 
vember, 1956, 


ORDERED that the share of the decedent’s estate to be 
taken by Belmar H. Shepley, the surviving husband, shall 
share in bearing the costs of administration, taxes, execu- 
tor’s commission and attorneys’ fees to the extent that the 





44 A 


said Belmar H. Shepley as surviving husband shares in 
the entire estate, and 


120 IT IS FURTHER ORDERED that the request 

of the residuary legatees for sequestration of the 
life estate provided by decedent for Belmar H. Shepley, 
her surviving husband, be denied, and it is further or- 
dered that James F. Reilly, the executor, make distribu- 
tion of the net assets of the estate of decedent as follows: 


No. 1. Deliver and turn over to the surviving hus- 
band, Belmar H. Shepley, one-half (44) of the net 
assets of the estate of decedent after the payment 
of debts, administration costs, taxes, executor’s com- 
mission and attorneys’ fees; 


No. 2. Deliver to Alice E. Mattson, identified in the 
will of decedent as Mrs. Walter Mattson, the dinner 
ring which was specifically bequeathed to her and to 
Clarke Beach the silver gridiron bowl specifically be- 
queathed to him; 


No. 3. To pay to each of the pecuniary legatees the 
full amount of their legacies, viz; 


To Anne Beach Ritchie, identified in the will as 
Mrs. Gordon Ritchie—$10,000.00. ; 

To Elizabeth Berry Howard, identified i in the will 
as Mrs. William Howard—$10,000 

To Elizabeth Croxton—$5,000.00 

To Mildred C. Cohan, identified in the will as 
Mrs. George Cohan—$5,000 

To The Washington Home ee Incurables, iden- 
tified in the will as Home for Incurables— 
$5,000.00. ; 

To William O’Donnell Lynch, identified in the will 
as Brother Denis Lynch—$2,000.00.; 

To the Pastor of St. Mary’s Catholic Church, 
identified in the will as St. Mary’s Catholic 
Church—$5,000.00. 

To Alice E. Mattson, oe in the will as Mrs. 
Walter Mattson—$1, 000.00 
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To Clarke Beach—¢5,000.00. ; 
To Anne C. Reilly, identified in the will as the 
daughter of James Reilly—¢$5,000.00. 


No. 4. If the remaining assets of the estate be 
insufficient to allow the aforementioned pecu- 
niary legacies to be paid in full, that they be paid in 
equal degree as the net assets will permit; and 
No. 5. The residuum be paid and delivered to the 
residuary legatees share and share alike. 


/s/_ ¥. Dickinson Letts 
JUDGE 


123 Filed Dec. 4, 1956 Theodore Cogswell, 
Register of Wills, D.C., Clerk of Probate Court 


NOTICE OF APPEAL 


Notice is hereby given this 4th day of December, 1956, 
that Catherine B. Kilcoyne, Margaret B. Brady, Florence 
B. Strauss, Henrietta T. Berry and Elizabeth B. Howard 
hereby appeal to the United States Court of Appeals for 
the District of Columbia Circuit from the judgment of 
this Court entered on the 8th day of November, 1956, in 
favor of James F. Reilly, Executor of the will of Emma 
F. Shepley, deceased, Belmar H. Shepley, Anne Beach 
Ritchie (Mrs. Gordon Ritchie), Elizabeth Croxton, Mil- 
dred C. Cohan (Mrs. George Cohan), The Washington 
Home for Incurables (Home for Incurables), William 
O’Donnell Lynch (Brother Denis Lynch), Discaleed Car- 
melite Fathers of the Province of Oklahoma, Assignee of 
Brother Denis Lynch, St. Mary’s Roman Catholic Church, 
Alice E. Mattson (Mrs, Walter Mattson), Clarke Beach, 
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and Anne C. Reilly, a minor, against said Catherine B. 
Kilcoyne, Margaret B. Brady, Florence B. Strauss, Henri- 
etta T. Berry and Elizabeth B. Howard. 


DRURY, LYNHAM & 
POWELL 
By /s/ John E. Powell 
John BE. Powell 
1341 G Street, N.W. 
Washington 5, D.C. 
Attorneys for Appellants 








BRIEF FOR APPELLEE ANNE C. REILLY 


IN THE 


United States Court of Appeals 


For tax Disraict oF Couusay OPC ag Court of Appeals 


No. 13,669 460 ar 29 1957 
— Soph DXi? 
CLERK 


CATHERINE B. KILCOYNE, Er At, Appellants 


v. 
JAMES F. REILLY, Executor, Erc., Er Au., Appellees 


Appeal from the United States District Court for the 
District of Columbia 


Harrison T. SLAUGHTER 
1007 Ring Building 
Washington 6, D. C. 
Guardian Ad Intem. for 
Appellee Anne C. Reilly 


Presson, Batt & Down 
Of Counsel 


March 18, 1957 


Parss or Brnon S. Anamss, Wasurncror, D.C. - 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented are correctly stated by Ap- 
pellants. : 


TABLE OF CONTENTS 


Counterstatement of the Case 
Summary of Argument 
Argument 
I. The District Court Properly Held That the 
Election Of Decedent’s Husband to Take 


Against the Will Did Not So Distort the Dis- 
positive Provisions Of the Will As To Destroy 


. The District Court Properly Held That Hus- 
band’s Elective Share Should Be Charged 
Solely Against the Portion Of the Estate Be- 
queathed To Appellants As Residuary Legatees 


III. The Court Below Properly Held That the Re- 
nounced Life Estate Should Not Be Sequestered 
For the Benefit Of the Residuary Legatees.... 


Conclusion 
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IN THE 


United States Court of Appeals 


For THE District oF CotumBia Crrcurr 


No. 13,668 


CaTHERINE B. Krtcoyne, Marcaret B. Brapy, Fiorence B. 
Strauss, Henrietta T. Berry and Exizaseru B. Howarn, 
Appellants 

v. 


JaMEs F’. Reriiy, Executor of the Will of Emma F. Shepley, 
Deceased, Betmar H. SHeptey, ANNE Beacu RitcHi, 


ExizaBetH Croxton, Miwprep C. Conan, THE WasHrINc- 
ton Home For I[ncurasBLes, Witt1aM O’Donnetu Lyncx, 
DiscaLceD CARMELITE FATHERS OF THE ProvINcE OKLa- 
HOoMA, St. Mary’s Roman CatrHouic CHurcu, Auice E. 
Mattson, CLarKE Beacu and Anne C. REIy, 
Appellees 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE ANNE C. REILLY 


COUNTERSTATEMENT OF THE CASE 


Appellants have correetly stated all of the facts pertinent 
and relevant to the instant case except as follows: 
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In the opinion of this Appellee, the first paragraph of 
Appellant’s Statement of the Case should be supplemented 
to include the fact that one of the designated individuals 
to whom cash legacies were bequeathed was Elizabeth 
Berry Howard, for whom $10,000 was provided in the 
Decedent’s will (JA 2 and 8); and that, as one of the five 
children of Decedent’s brother, Albert E. Berry, who are 
the residuary legatees under Decedent’s will, she is one 
of the Appellants here (JA 9 and 10). 


SUMMARY OF ARGUMENT 
I. 


There is no basis in the record for the claim by Appel- 
lants that it was Testatrix’s intention from 1950 until 
her death in 1955 to bequeath them approximately $50,000. 
The record does not show what assets constituted her es- 
tate in 1950. Moreover, decedent’s will clearly sets forth 
the manner in which she desired her estate to be dis- 
tributed. The fact that the value of her estate is such 
that the legacy to the residuary legatees will be less than 
would be the case without an election should not defeat 
the will. The Testatrix is presumed to have known of 
her husband’s right to elect and the effect of the exercise 
of such right. Charged with this knowledge she could 
have provided for a different distribution in the event of 
her husband’s election, but she did not do so. To declare 
her will invalid would almost completely frustrate the 
testamentary wishes of the decedent, in that nine of four- 
teen legatees provided for would not participate in the 
distribution of her estate. Any claim that Appellants, as 
next of kin of the decedent, were the preferred objects of 
her bounty and that she would have preferred intestacy 
to the reduction in their legacy must fail. The Testatrix 
provided a cash legacy of $10,000 for one of the Appellants, 
thereby indicating that she preferred her over the other 
nieces; and since she, as a general legatee, was on a par 
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with the other general legatees, no inference can be drawn 
that decedent preferred the residuary legatees. 


II. 


Although this Court has not yet passed upon a situation 
such as this, where the assets of an estate are insufficient 
to satisfy all bequests, resulting from the election of a 
surviving spouse to take against a will, the majority view, 
which is in accord with the common law, is that, as between 
beneficiaries of different classes, the usual order of abate- 
ment is followed with residuary legacies abating first. This 
rule has been applied in this jurisdiction in the analogous 
situation where there has been an insufficiency of assets. 
In several states, such as New York and Iowa, all legatees 
contribute pro rata to the share of the surviving spouse 
who has elected to take against the will. But in those 
states there are statutes governing the matter, whereas 
there is no such statute in the District of Columbia. The 
Court below therefore properly applied the rule followed 
at common law, in holding that the husband’s elective 
share should be charged solely against the portion of the 
estate bequeathed to Appellants as residuary legatees. Such 
result is fair and equitable, especially since the residuary 
legatees will be benefited by any increment in the value 
of the estate; and any savings which may be realized in 
the payment of federal estate taxes will redound to the 
benefit of Appellants as residuary legatees. 


Iii. 


It is conceded that one of the cases relied upon by 
Appellants appears to support their contention that the 
Court below should have ordered the renounced portion 
of the life estate sequestered for their benefit. There are, 
on the other hand, a number of decisions that have applied 
the principle of acceleration of the renounced portion of 
a life estate. These decisions amply support the ruling of 
the Court below. 
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ARGUMENT 
I 


The District Court Properly Held That the Election of Dece- 
dent’s Husband to Take Against the Will Did Not So Dis- 
tort the Dispositive Provisions of the Will as to Destroy It 


In support of their contention that the entire will must 
be disregarded, Appellants argue that Testatrix intended 
to bequeath to the Appellants, as her next of kin, not less 
than $50,000. Appellants attempt to show that she had 
such intention from November 16, 1950, when she executed 
a prior revoked will, until her death in August, 1955. They 
arrive at a valuation of her estate as of November 16, 
1950 by relating the ratio between the Dow-Jones averages 
for the industrial stocks in the estate for said date as well 
as June 25, 1955, to the value of her estate as of the later 
date. 


The fallacy of Appellant’s position is readily apparent. 
While it is true that the Decedent’s estate, valued at 
$124,000 in 1955, would have been worth approximately 
$60,000 in November, 1950, by application of said averages, 
it cannot be assumed that her estate in November, 1950, 
consisted of the same assets as it did in 1955. Indeed, it 
appears from the face of the prior will that the assets of 
her estate were not substantially the same as of the time 
of her death. In paragraph 6 of said will she made refer- 
ence to ‘‘properties and stocks’’ she then held jointly with 
her husband (JA 37), whereas at the time of her death 
there were no jointly owned properties or stocks. Nor 
does the record contain any other evidence from which it 
could be inferred that the assets of Decedent’s estate were 
substantially the same in November, 1950 as of the time 
of her death in 1955. 


Even assuming arguendo that the record contained evi- 
dence which would warrant an inference as to the value 
of the estate in 1950, it cannot be concluded that Appel- 
lants, as Decedent’s next of kin, were the preferred ob- 


—_ 
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jects of her bounty to such an extent that she would have 
favored intestacy to the reduction of their legacy result- 
ing from the election by her husband to take against the 
will. Decedent’s will clearly sets forth the manner in 
which she desired her estate to be distributed. She stated, 
‘‘T wish to leave to my husband, Belmar H. Shepley. 
everything I have as long as he lives. After his death, I 
wish my estate to be divided in the following way. Each 
to receive. ...’’ Then she listed ten legatees with the 
amount of the pecuniary legacy for each. Two of these 
legatees were also granted specific legacies. The Tes- 
tatrix stated that ‘‘the remaining amount is to be divided 
among the children of my brother, Albert E. Berry.’’ 
(JA 2). It is submitted that the words used by the De- 
cedent, interpreted according to their ordinary and natural 
meaning, evidence upon the face of the will a clear testa- 
mentary intent as to what each legatee is to take. 


The value of Decedent’s estate is such that the specific 
and general legacies will not be affected by the husband’s 
election, but the residuary legatees will each take a 
lesser amount than would be the case without an election. 
This factor, however, should not defeat the will. It is well 
established that the Decedent is presumed to have known 
at the time her will was executed that her husband had the 
statutory right to elect to take against the will, which, if 
exercised, would diminish the amount available for dis- 
tribution to the residuary legatees. Webster v. Scott, 182 
Md. 118, 32 A. 2d 475 (1943); Estate of Povey, 271 Mich. 
627, 261 N.W. 98 (1935) ; Crocker v. Crocker, 230 Mass. 478, 
120 N.E. 110 (1918); and 57 Am. Jur. Wills, See. 1162.2 
Charged with this knowledge she could have provided 
for a different distribution in the event of her husband’s 
election, but she did not do so. To hold her will invalid 





1 This presumption is in line with the general presumption as to knowledge 
of law. American Security ¢ Trust Co. v. Frost, 73 U.S. App. D.C. 75, 117 
FP. 2d 283 (1940); Buchanan v. National Savings g¢ Trust Co., 57 U.S. App. 
D.C. 386, 23 F. 2d 994 (1928); and Shoemaker v. Newman, 62 U.S. App. D.C 
120, 65 F. 2d 208 (1933). 
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would almost completely frustrate the testamentary wishes 
of the Testatrix, in that nine of the fourteen legatees pro- 
vided for therein would not participate in the distribution 
of the renounced portion of her estate. 


Appellants rely on Section 231 of the Restatement of 
Property and the illustration thereunder for the proposi- 
tion that when a renunciation has taken place and the 
balance available for distribution is affected thereby, and 
it is clear that Decedent, if he had known of this partial 
frustration of his wishes, would not have desired such dis- 
tribution, then the entire disposition should fail. It should 
be noted that the cited Section further states that this con- 
clusion is reached only when testator would ‘“‘clearly’’ 
have preferred complete intestacy to the partial validity 
which is still possible. Such clarity is absent in the 
instant situation. Moreover, any claim that the Appellants, 
as next of kin of the Decedent, were the preferred objects 
of her bounty is negated by the fact that she specifically 
provided a cash legacy of $10,000 for one of them (JA 2 
and 10), thereby indicating that relative to the other nieces, 
she was to be preferred. And since her position as a gen- 
eral legatee was on a par with that of the other nine gen- 
eral legatees, it is apparent that no inference that the 
residuary legatees were intended to be preferred can logic- 
ally be drawn. 


Nor does the election of Testatrix’ husband to take his 
statutory share against the will constitute such ‘‘unfore- 
seen change in circumstances’’, within the meaning of this 
Court’s decision in Pascucci v. Alsop, 79 U.S. App. D.C. 
354, 147 F. 2d 880 (1945), as to require the validly 
executed will involved here to be disregarded. In the 
instant case, the Decedent was survived by no child, 
descendant, parent, brother or sister and has provided for 
her only next of kin by naming them as residuary legatees 
and has made additional provision for one of them in the 
form of a $10,000 cash legacy (JA 2 and 4). Im the 
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Pascucci case, on the other hand, decedent’s will was re- 
voked by operation of law, in that no provision was made 
therein for his widow and child, born after his death, 
said will having been executed prior to his last marriage. 


II 


The District Court Properly Held That Husband’s Elective 
Share Should Be Charged Solely Against the Portion of 
the Estate Bequeathed to Appellants as Residuary Legatees 


In situations where the assets of an estate are insufficient 
to satisfy all bequests, the order of abatement at common 
law, which is followed in most jurisdictions, is that residu- 
ary legacies abate first, then general legacies and finally 
specific legacies. Howard v. American Security & Trust 
Co., 84 U.S. App. D.C. 135, 171 F. 2d 29, 31 (1948) ; Vogel 
v. Saunders, 68 U.S. App. D.C. 31, 92 F. 2d 984, 987 (1937) ; 
Kaiser v. Brandenburg, 16 U.S. App. D.C. 310 (1900); 
Bigoness v. Anderson, 106 F. Supp. 986 (D.C. D.C. 1952) ; 
Heller v. National Bank of West Virgina at Wheeling, 33 
F. Supp. 250, 258 (D. W. Va., 1940). Cf. Armstead, et al. 
v. Union Trust Co. of the District of Columbia, et al., 61 
U.S. App. D.C. 269, 61 F. 2d 677 (1932); Union Trust Co. 
v. Brendlinger, 39 U.S. App. D.C. 294, 40 F. 2d 806 (1930) ; 
and Tracy v. Atwell, 58 U. S. App. D. C. 397, 32 F. 2d 
392 (1929). None of the cited decisions of this Court in- 
volved situations where the diminution of assets avail- 
able for distribution resulted from the election to take 
against a will by a surviving spouse. Nor have any such 
cases decided by this Court been found. It is submitted, 
however, that in accordance with the rule in the majority 
of jurisdictions, including Maryland, this Court should 
follow the better reasoned view that in case of diminution 
of assets caused by the election of a surviving spouse, 
among beneficiaries of different classes, the usual order of 
abatement is followed with residuary legacies abating first. 
Marriott v. Marriott, 175 Md. 567, 3 A. 2d 493 (1939); 
Crocker v. Crocker, 230 Mass. 478, 120 N.E. 110 (1918); 
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Pace v. Pace, 271 Ml. 114, 110 N.E. 878 (1915); Trustees 
of Church Home for Females and Infirmary for, Sick v. 
Morris, 99 Ky. 317, 36 S.W. 2 (1896) ; Aen v. Hannum, 15 
Kan. 625 (1875); and Annotation, 36 ALR 2d 291 et. seq. 
This was the holding of the Court below (JA 41) which, we 
contend, should be affirmed. 


Concededly, the foregoing majority view is not followed 
in New York, where the courts hold that legatees of dif- 
ferent classes must contribute pro rata to the share to 
which a surviving spouse is entitled upon election to take 
against a will. Byrnes Estate, 149 Mise. 449, 267 N.Y.S. 
627 (Surrogates Court, New York County, 1933); and 
eases cited in 36 ALR 2d, 301 and 302. In the Byrnes 
case, however, the Court fovnd its authority for the rule 
of pro rata contribution in a statute (New York Deced- 
ent Estate Law (1929), Section 18-2) which read in perti- 
nent part as follows: 


‘“Where any such election shall have been made, the 
will shall be valid as to the residue remaining after 
the elective share provided in this section has been 
deducted and the terms of the will shall as far as 
possible remain effective.’’ 


A rule similar to that followed in New York is applicable 
in Iowa, where there is a statute requiring ratable con- 
tribution from all legatees to make up the distributive 
share of a spouse who has elected to take against a will. 
Estate of Paul L. Maske, 243 Iowa 1394, 55 N.W. 2d 474 
(1952). In the Maske case the Court pointed out that the 
statute was enacted to accomplish a change in the com- 
mon law rule, under which the burden of the loss would 
have been on the residuary legatees. Colorado and Illinois 
have similar statutes dealing with this subject. It must 
be emphasized that there is no similar statute in the Dis- 
trict of Columbia. The Court below properly held that 
the rule concerning the order of abatement of legacies fol- 
lowed at common law, which is the majority view here- 
inbefore referred to, applies in this jurisdiction. 
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The cases cited by the Appellants in support of their 
contention (Br. p. 12) that courts of a number of states 
have refused to apply the ordinary rules of abatement and 
have applied the rule of pro rata contribution against 
legacies of different classes are for the most part New York 
decisions which were rendered after the decision in Byrnes 
Estate, swpra, and follow the rule of that case. Other de- 
cisions there cited by Appellants are distinguishable from 
the instant case. 


In the case Estate of Povey, 271 Mich. 627, 261 N.W. 98 
(1935), the Testator’s son claimed that he, as the sole 
recipient of a specific devise, was entitled to take such 
devise without any charge being made against it to satisfy 
the widow’s elective share, which, under a local statute, 
entitled her to a one-third interest in each and every parcel 
of land of which Testator died seized. In rejecting the 
son’s contention the Court stated, wmter alia, the follow- 
ing: 

“It is conclusively presumed that Testator when he 
made his will had in mind the right of his widow to 
take under the statute. * * * The provision in his will 
for appellant was made subject to the law giving the 
widow such right of election. This right of the widow 
cannot be barred by a provision in testator’s will. But 
it is obvious that the testator, had he seen fit to so do, 
might have made alternative provisions in his will for 
either or both of his children in the event the widow 
elected to renounce her rights under the will. There 
being no such provision in the will, distribution of 
his estate must be made in accordance with the pro- 
visions of the statute relative thereto. * * *’’ 


In the instant case there is no real estate involved nor is 
there any statute that gives the surviving husband any un- 
divided interest in any specific items of the Testatrix’ 
assets. In fact, here the Testatrix could have defeated 
entirely the husband’s elective share by disposing of all 
of her assets prior to her death, while in the Povey case 
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the Testator could not have defeated his widow’s statu- 
tory share because all realty owned by him was charged 
with her right of dower. 


Gowling v. Gowling, 405 Ill. 165, 90 N.E. 2d 188 (1950) 
also relied upon by Appellants, is similarly distinguishable 
from the instant case in that it also involved the widow’s 
statutory right to one-half interest in each parcel of real 
estate owned by the Testator. 


Appellants contend (Br. pp. 11-12) that the circum- 
stances of this case require that the share of the surviving 
husband be charged in the first instance against all legacies 
other than the residuary legacy provided for them; and 
that this result would conform to the principles enun- 
ciated by this Court in Brinker v. Humphries, 90 U.S. 
App. D.C. 180, 194 F. 2d 350 (1951) and in Came v. Payne, 
86 U.S. App. D.C. 404, 182 F. 2d 246 (1950). Apparently 
Appellants are requesting this Court to hold that they, 
as her next of kin, are the preferred objects of Testatrix’ 
bounty and that had she realized the possibility of her 
husband electing to take against the will she would have 
made either no provision or a different provision for the 
specific and general legatees. As we pointed out previously 
under Point I, such a conclusion cannot be reached in view 
of the express provisions of the will, especially since De- 
cedent provided a $10,000 legacy for one of the Appellants 
(JA 2 and 10). Nor is it apparent how the Brinker and 
Came decisions provide any support for this contention 
of the Appellants, in that this Court in each instance 
determined the intention of the decedent from expressions 
of such intent contained in the will which was involved. 


It was the clear wish and intent of the Testatrix that 
her estate, at the termination of her husband’s life inter- 
est therein, be distributed in the precise manner prescribed 
in her will, viz., that the specific and pecuniary legacies be 
paid and that ‘‘the remaining amount”’ be divided among 
the daughters of her deceased brother. It cannot be con- 





<< 





11 


cluded that the wishes of the Decedent have been frustrated 
by the fact that the residuary legatees will receive a lesser 
amount because of the husband’s election than would be 
received by them had there been no election, in that, as 
was correctly held by the Court below, the Decedent is 
presumed to have known of her husband’s statutory right 
to elect to take against the will. Webster v. Scott, 182 
Md. 118, 32 A. 2d 475 (1943); Estate of Povey, 271 Mich. 
627, 261 N.W. 98 (1935); Crocker v. Crocker, 230 Mass. 
478, 120 N.E. 110 (1918) ; In re Taylor’s Estate, 213 Minn. 
509, 7 N.W. 2d 320 (1942); and In re McRae, 179 Mich. 
595, 146 N.W. 265 (1914). She could have specified a 
different distribution in the event of her husband’s elec- 
tion, but she did not do so. It should, therefore, be con- 
cluded that it was Decedent’s wish that the specific and 
general legacies be paid in full and that the remaining 
amount be divided among the residuary legatees. Such a 
result, it is submited, would be fair and equitable, espe- 
cially since the residuary legatees would be benefited by 
any increment in the value of the Decedent’s estate. It may 
be noted, incidentally, that substantial savings will be 
realized in the payment of federal estate taxes by taking 
advantage of the maximum allowable marital deduction 
made possible by the husband’s election. Internal Reve- 
mue Code of 1954, Section 2001, 2056, 26 U.S.C. 2001 and 
2056. This saving will also redound to the benefit of the 
residuary legatees. 


OI 


The Court Below Properly Held That the Renounced Life 
Estate Should Not be Sequestered for the Benefit of the 
Residuary Legatees 


Appellants contend that the Court below erred in failing 
to direct the sequestration of the renounced life estate 
for their benefit to compensate them for the loss they 
have suffered as a result of the election. They rely upon 
McDonnell v. McDonnell, 72 U.S. App. D.C. 317, 114 F.2d 
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478 (1940) and Sellick v. Sellick, 207 Mich. 194, 173 N.W. 
609 (1919) for the proposition that when a surviving 
spouse’s life estate is renounced, acceleration of the re- 
mainder does not necessarily take place but is dependent 
upon the circumstances of the case. 


The Sellick case appears to support Appellants’ con- 
tention on this point, viz., that the renounced life estate 
should be sequestered for their benefit. In the McDonnell 
ease, however, acceleration of the remainders of a prior 
life estate was not granted for the reason that one of the 
purposes of the testator had not been fulfilled. There was 
present in that case no question involving sequestration of 
the assets to compensate a disappointed legatee. 


There are, on the other hand, a number of decisions that 
have applied the principle of acceleration as a result of a 
renunciation of a life estate. Mayhew v. Atkinson, 93 F. 
Supp. 753 (D.C. D.C. 1950); Capron v. Capron, 6 Mackey 
(17 D.C.) 340 (1888); Keen v. Brooks, 186 Md. 543, 47 
A.2d 67 (1946) and cases therein cited; Crocker v. Crocker, 
230 Mass. 478, 120 N.E. 110 (1918); and Estate of Povey, 
271 Mich. 627, 261 N.W. 98 (1935). These cases amply 
support the ruling of the Court below. 


CONCLUSION 


It is respectfully submitted that the order of the Court 
below should be affirmed in all respects. 


Res 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13,668 


CATHERINE B. KILCOYNE, et al., 
Appellants 
Vv. 
JAMES F. REILLY, 
Executor of the Estate of Emma F. Shepley, deceased, et al., 
Appellees 


PETITION FOR REHEARING EN BANC 
AND FOR RECONSIDERATION | 


Come now counsel representing the appellees Anne Beach Ritchie , 
Clarke Beach and Mildred C. Cohan, and petition this Honorable Court 
to set this case for hearing before the full bench, en banc, and for re- 


consideration of its decision dated August 8th, 1957 and as grounds for 
this petition set forth the following: | 


1. The persons bringing this petition represent one-half of the 
financial interest of the appellees in this law suit and they have an 
interest totaling $25,000.00 in the general bequests:as set forth under 
the will. ! 


2. The decision of the Court dated August 8th, 1957 is tantamount 
to legislation by the Court. The Court's function is not to legislate but 
is to decide judicial issues. In the present case in deciding a judicial 
issue, the Court went beyond this function and legislated law for this 
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jurisdiction. In fact, the Court cited New York legislation in its opinion 
and New York cases decided under the New York Statutes and then went 

on to rely on the New York rule of law supported by statute and entirely 
ignored the majority opinions where no legislation had been enacted. 


3. The issues presented in the case, the order of abatement under 
a will where sufficient assets exist to pay all parties, is a new and novel 
question and one of first impression in this jurisdiction and the decision 
of the Court has changed the common law rules of abatement and certain 
presumptions upon which all wills in this jurisdiction are drawn; and the 
case is of importance to every person who makes a will because the rules 
applied by the Court have changed since the August 8th, 1957 opinion. 


4. The Court relies on certain presumptions in its decision to 
say that the will has been distorted and the Court has entirely ignored 
certain presumptions that the testator knew or is charged with the duty 
of knowing that the husband could claim one-half of her estate. Other 
basic assumptions and inferences are swept aside by the Court in reach- 


ing its decision. 


5. The Court in reaching a decision entirely overlooked all the 
questions raised in the problem presented to it. The Court's decision 
dealt with general legacies and entirely overlooked the fact that there 
were two specific legacies granted in the will. Clarke Beach was given 
a "silver gridiron bowl" and Mrs. Walter Mattson was bequeathed "my 
emerald diamond ring". Under the decision as rendered by the Court, 
these specific legacies were entirely ignored and never mentioned. 
Under the decision rendered by the Court, it would appear that the silver 
gridiron bowl and emerald diamond ring will have to be apportioned 
between the specific legatee and the remaindermen despite the fact that 
the deceased did not even know the names of the remaindermen. 
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It is, therefore, respectfully requested that the entire Court 
consider the above matter as it is one of general interest to the com- 


munity. 


William H. Clarke 


820 Woodward Building 
Washington, D. C. 


P. Bateman Ennis 


Shoreham Building 
Washington, D. C. 


Attorneys for Appellees Anne Beach 
Ritchie, Clarke Beach and Mildred 
C. Cohan : 


CERTIFICATE | 
I hereby certify that the foregoing petition is presented in good 
faith and not for purposes of delay. : 


William H. Clarke 


CERTIFICATE OF SERVICE 
Copies of the foregoing have been mailed this 23rd day of August, 
1957, postage prepaid, to John E. Powell, Esq. , Colorado Building, 
Washington, D. C.; James F. Reilly, Esq., 821 15th Street, N. W., 
Washington, D. C.; Albert Brick, Esq. , 517 Denrike Building, Wash- 
ington, D. C.; and to Stanton C. Peelle, Jr., Esq., 725 15th Street, 
N. W., Washington, D. C. : 


William H. Clarke 





